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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

AGENDA 
 

13th Meeting, 2016 (Session 5) 
 

Wednesday 30 November 2016 
 
The Committee will meet at 9.45 am in the James Clerk Maxwell Room (CR4). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 8 in private. 
 
2. Subordinate legislation: Parts 2, 3 and 5 of the Community Empowerment 

(Scotland) Act 2015: The Committee will take evidence from— 
 

Kevin Stewart, Minister for Local Government and Housing, David Milne, 
Community Planning and Empowerment Unit, Ian Turner, Community 
Planning and Empowerment Unit, and Jean Waddie, Community Planning 
and Empowerment Unit, Scottish Government. 
 

3. Subordinate legislation: Kevin Stewart (Minister for Local Government and 
Housing) to move— 

 
S5M-02700—That the Local Government and Communities Committee 
recommends that the Asset Transfer Request (Designation of Relevant 
Authority) (Scotland) Order 2017 [draft] be approved. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The Asset Transfer Request (Procedure) (Scotland) Regulations 2016 
(SSI 2016/357); 
  
The Asset Transfer Request (Review Procedure) (Scotland) Regulations 
2016 (SSI 2016/358); 
  
The Asset Transfer Request (Appeals) (Scotland) Regulations 2016 
(SSI 2016/359); 
  
The Asset Transfer Request (Appeal Where No Contract Concluded) 
(Scotland) Regulations 2016 (SSI 2016/360); 
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The Asset Transfer Request (Designation of Community Transfer Bodies) 
(Scotland) Order 2016 (SSI 2016/361); 
  
The Community Empowerment (Registers of Land) (Scotland) Regulations 
2016 (SSI 2016/362); 
  
The Community Planning (Locality Planning) (Scotland) Regulations 2016 
(SSI 2016/364). 
 

5. Payments to returning officers in Scotland: The Committee will take 
evidence from— 

 
Malcolm Burr, Chair, SOLACE Scotland; 
 
Mary Pitcaithly, Convener, Electoral Management Board for Scotland; 
 
Annemarie O'Donnell, Chief Executive, Glasgow City Council; 
 
Andy Hunter, Chair, Scotland and Northern Ireland Branch, Association of 
Electoral Administrators; 
 
Ailsa Irvine, Director of Electoral Administration and Guidance, Electoral 
Commission, Scotland. 
 

6. Consideration of evidence (in private): The Committee will consider the 
evidence heard at agenda item 2. 

 
7. Consideration of evidence (in private): The Committee will consider the 

evidence heard at agenda item 5. 
 
8. Scottish local government elections and voting: The Committee will 

consider a draft letter to the Scottish Government. 
 
 

Clare Hawthorne 
Clerk to the Local Government and Communities Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5232 

Email: Clare.Hawthorne@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Note by the Clerk 
 

LGC/S5/16/13/1 

PRIVATE PAPER 
 

LGC/S5/16/13/2 
(P) 

Agenda item 3  

Note by the Clerk 
 

LGC/S5/16/13/3 

Agenda item 4  

Note by the Clerk 
 

LGC/S5/16/13/4 

Agenda item 5  

Note by the Clerk 
 

LGC/S5/16/13/5 

PRIVATE PAPER 
 

LGC/S5/16/13/6 
(P) 

Agenda item 8  

PRIVATE PAPER 
 

LGC/S5/16/13/7 
(P) 
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Local Government and Communities Committee 

 

13th Meeting 2016 (Session 5), Wednesday 30 November 2016 

 

Community Empowerment (Scotland) Act 2015 statutory instruments 

 
Introduction 

 

1. The Community Empowerment (Scotland) Act 2015 received Royal Assent on 
24 July 2015. The Scottish Government explains that the Act will help empower 
community bodies through the ownership or control of land or buildings and by 
strengthening their voices on decisions about public services.  

 
2. Nine Scottish Statutory Instruments (SSIs) relating to Part 2 (Community 

Planning) and Part 5 (Asset Transfer Requests) were laid before the Parliament 
on 10 November 2016.  
 

3. Further SSIs relating to Part 3 (Participation Requests) are expected to be laid 
later in the year. The Scottish Government’s consultation sets outs its 
proposals for regulations in relation to participation requests, along with a copy 
the proposed draft order and can be accessed here: 
 
https://consult.scotland.gov.uk/community-empowerment-unit/participation-
request-regulations/user_uploads/422046_p1.pdf-1 
 

Local Government and Communities Committee consideration 

 

4. As these instruments are related, the Committee agreed to consider them as a 
package. At its meeting on 16 November 2016, the Committee took evidence 
from Development Trusts Association Scotland, Highland Third Sector 
Interface, the Scottish Council for Voluntary Organisations and Glenboig 
Neighbourhood House and GNH.  

 
5. At its meeting on 23 November 2016, the Committee heard from Police 

Scotland, Highlands and Islands Enterprise, NHS Ayrshire and Arran, 
Strathclyde Partnership for Transport and Scottish Natural Heritage.  
 

6. In advance of today’s session, the Committee wrote to the Minister for Local 
Government and Housing in relation to ALEOS. This correspondence is 
attached at Annexe A. 

 
 

 

 

https://consult.scotland.gov.uk/community-empowerment-unit/participation-request-regulations/user_uploads/422046_p1.pdf-1
https://consult.scotland.gov.uk/community-empowerment-unit/participation-request-regulations/user_uploads/422046_p1.pdf-1
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Next steps 

 
7. The Committee will consider the SSIs formally at its meeting on 30 November 

2016. Given that one of the instruments is an affirmative Statutory Instrument, 
the Committee will take evidence from the Minister for Local Government and 
Housing. The Committee might wish to ask questions of the Minister in relation 
to the whole suite of regulations in relation to Community Empowerment. 
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ANNEXE A 

Letter from the Minister for Local Government and Housing to the Committee 

dated 23 November 2016 

 
Thank you for your letter of 16 November 2016 regarding the Community 
Empowerment (Scotland) Act 2015 and the potential inclusion of Arms length 
External Orgnaisations (ALEOs).  
 
ALEOs are set up by local authorities to enable them to deliver better and more 
efficient services, taking advantage of the bodies’ independent status.  They can 
take many forms, including trusts and companies, and may have charitable status.  
They may also be formed as partnerships between a local authority and other 
bodies, either public or private (eg Regeneration Companies may include the 
relevant enterprise agency and private investment).      
 
Section 78(2) of the Act allows new bodies to be designated as “relevant authorities” 
subject to asset transfer.  Bodies can only be designated if they are part of the 
Scottish Administration, a Scottish public authority, or a corporate body wholly owned 
by one or more relevant authorities.  This would allow ALEOs which do not include 
private interests to be added.  However, the variety of forms which they take means 
it is not possible to designate “ALEOs” as a class of bodies in themselves.  As noted 
in my letter of 5 September, the development of a robust legal definition of an ALEO 
(that would be suitable both for scrutiny and for asset transfer purposes) would be a 
major undertaking. 
 
We are aware of the concerns that properties which are perceived as belonging to a 
local authority may in fact have been transferred to an ALEO.  However, it is often 
the case that ALEOs manage and operate properties on behalf of the local authority, 
especially leisure and cultural facilities, rather than owning them.  Any property which 
is still owned by the local authority will be subject to the provisions on asset transfer 
in the Act.  Where property has been transferred, the ALEO may be restricted in 
whether or how it can dispose of such property, which could make their inclusion in 
asset transfer difficult to implement in practice. 
 
Audit Scotland plan to carry out work during 2017-18 to examine how effectively 
ALEOs support more efficient and effective service delivery.  It is hoped that this 
work will help to inform consideration of any possible statutory definition and its 
practical implications, and the Scottish Government will be keeping in close touch 
with this work as it develops. 
 
I hope this information is helpful.  
  

http://www.scottish.parliament.uk/S5_Local_Gov/General%20Documents/20160906_MinisterToConvener_ALEOsReportResponse.pdf
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Letter from the Committee to the Minister for Local Government dated 16 

November 2016 

 

At the Local Government and Communities Committee on 16 November 2016, the 
Committee began taking evidence from a number of community related bodies in 
relation to the recently published and forthcoming SSIs implementing parts 2, 3 and 
5 of the Community Empowerment Act. 
 
The Committee continues its scrutiny of these instruments on 23 of November and it 
will also take evidence from you on 30 November. 
 
The Committee notes that Schedule 3 of the Act contains a list of the relevant 
authorities to which asset transfers requests can be made for land (including 
buildings) which it owns or leases. One of the instruments being considered, The 

Asset Transfer Request (Designation of Relevant Authority) (Scotland) Order 2017, 
updates the schedule by designating Historic Environment Scotland (HES) as a 
relevant authority. 
 
In advance of your evidence session, the Committee would welcome clarification as 
to why ALEOs are not included in the list of relevant authorities and whether any 
consideration has been given to adding them to the schedule. 
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Local Government and Communities Committee 
 

13th Meeting, 2016 (Session 5), Wednesday 30 November 2016 
 

Subordinate Legislation 
 

Overview of instrument 
 
1. The following instrument, subject to affirmative procedure, is being considered 

at today’s meeting: 
 

 The Asset Transfer Request (Designation of Relevant Authority) (Scotland) 
Order 2017 (SSI 2016/draft) 

 
Background 
 
2. This Order designates Historic Environment Scotland as a relevant authority for 

the purposes of Part 5 of the Community Empowerment (Scotland) Act 2015. 
The policy note for the instrument is attached at Annexe A. 

 
3. An electronic copy of the instrument is available at: 
 

http://www.legislation.gov.uk/sdsi/2017/9780111033746/introduction 
 
4. The Committee needs to report by 19 December. 
 
Delegated Powers and Law Reform Committee consideration 
  
5. The Delegated Powers and Law Reform Committee (DPLRC) considered this 

instrument at its meeting on 22 November and determined that it did not need 
to draw the attention of the Parliament to the instrument on any grounds within 
its remit. 

 
Procedure 

 
6. Under Rule 10.6.1 (a), these regulations are subject to affirmative resolution 

before they can be made. It is for the Local Government and Communities 
Committee to recommend to the Parliament whether these draft regulations 
should be approved. 
 

7. The Minister for Local Government and Housing has, by motion S5M-02700 
(set out in the agenda) proposed that the Committee should recommend the 
approval of this statutory instrument. The Minister will attend in order to speak 
to and move the motion. Ahead of the formal debate (as part of an earlier 
agenda item), there will be an opportunity for members to ask questions of the 
Minister and his officials on the background to and purpose of this instrument. 
 

8. At the end of the debate, the Committee must decide whether or not to agree 
the motion, and then report to Parliament accordingly. Such a report need only 
be a short statement of the Committee’s recommendations.  

http://www.legislation.gov.uk/sdsi/2017/9780111033746/introduction
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ANNEXE A 
 

POLICY NOTE 
 

THE ASSET TRANSFER REQUEST (DESIGNATION OF RELEVANT 
AUTHORITY) (SCOTLAND) ORDER 2017 

 
SSI 2017/xxx 

 
The above instrument was made in exercise of the powers conferred by section 
78(3) of the Community Empowerment (Scotland) Act 2015.  The instrument is 
subject to affirmative procedure.  
 
Policy Objectives  
 
Under section 79 of the Community Empowerment (Scotland) Act 2015 (“the Act”), 
an asset transfer request may be made by a community transfer body for any land 
owned or leased by a “relevant authority”.  Schedule 3 of the Act lists a range of 
public bodies as relevant authorities, including the Scottish Ministers.  Scottish 
Ministers may by Order modify that schedule, or designate new relevant authorities. 
 
This order designates Historic Environment Scotland (HES) as a relevant authority, 
so that asset transfer requests can be made for land (including buildings) which it 
owns or leases. 
 
HES is an NDPB created by the Historic Environment Scotland Act 2014 in order to 
undertake functions of its predecessors, Historic Scotland, which was an Executive 
Agency of the Scottish Ministers, and the Royal Commission on the Ancient and 
Historical Monuments of Scotland (RCAHMS). It came into being on 1 October 2015.  
 
Responsibility for the functions of the Scottish Ministers with regard to the Properties 
in their Care, as defined in section 4 of the Historic Environment Scotland Act 2014, 
have been delegated to HES under section 3 of that Act. Properties in Care may be 
owned by the Scottish Ministers or by private individuals or charities, whereas HES 
separately owns or leases ancillary land around some sites, which does not form 
part of the Properties in Care, for purposes such as access, parking and visitor 
services, or to protect the setting of the property.  It also owns offices, workshops etc 
not connected with Properties in Care. Previously, such land was held in the name of 
the Scottish Ministers, but was transferred when HES was created.  Designating 
HES as a relevant authority will bring this land back within the scope of asset 
transfer.  This may be of interest to community bodies who want to take on or 
contribute to the management and promotion of historic sites.   
 
Consultation  
 
There has been no consultation on this designation, as it restores the situation that 
was in place when the Act was passed. 
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Impact Assessments 
 
This designation has no impact on issues for which impact assessments are 
required.  
 
Financial Effects  
 
The Minister for Local Government and Housing confirms that no BRIA is necessary 
as the instrument has no financial effects on the Scottish Government, local 
government or on business.  HES would be involved in advising the Scottish 
Ministers on asset transfer requests in relation to the property it manages on their 
behalf. Adding its own property will not have any additional effects. 
 
Scottish Government 
Local Government and Communities Directorate 
8 November 2016 
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Local Government and Communities Committee 
 

13th Meeting, 2016 (Session 5), Wednesday 30 November 2016 
 

Subordinate Legislation 
 

Overview of instruments 
 
1. The following instruments, subject to negative procedure, are being considered 

at today’s meeting: 
 

 The Asset Transfer Request (Procedure) (Scotland) Regulations 2016 
(SSI 2016/357); 

 The Asset Transfer Request (Review Procedure) (Scotland) Regulations 
2016 (SSI 2016/358); 

 The Asset Transfer Request (Appeals) (Scotland) Regulations 2016 (SSI 
2016/359); 

 The Asset Transfer Request (Appeal Where No Contract Concluded) 
(Scotland) Regulations 2016 (SSI 2016/360); 

 The Asset Transfer Request (Designation of Community Transfer Bodies) 
(Scotland) Order 2016 (SSI 2016/361); 

 The Community Empowerment (Registers of Land) (Scotland) 
Regulations 2016 (SSI 2016/362); 

 The Community Planning (Locality Planning) (Scotland) Regulations 2016 
(SSI 2016/364). 

 
Procedure 
 
2. Negative instruments are instruments that are “subject to annulment” by 

resolution of the Parliament for a period of 40 days after they are laid. All 
negative instruments are considered by the Delegated Powers and Law Reform 
Committee (on various technical grounds) and by the relevant lead committee 
(on policy grounds). Under Rule 10.4, any member (whether or not a member 
of the lead committee) may, within the 40-day period, lodge a motion for 
consideration by the lead committee recommending annulment of the 
instrument. If the motion is agreed to, the Parliamentary Bureau must then 
lodge a motion to annul the instrument for consideration by the Parliament. 

 
3. If that is also agreed to, Scottish Ministers must revoke the instrument. Each 

negative instrument appears on a committee agenda at the first opportunity 
after the Delegated Powers and Law Reform Committee has reported on it. 
This means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow correspondence 
to be entered into or a Minister or officials invited to give evidence. In other 
cases, the Committee may be content simply to note the instrument and agree 
to make no recommendation on it. 
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Background 
 
The Asset Transfer Request (Procedure) (Scotland) Regulations 2016 
 
4. These Regulations make provisions in relation to how an asset transfer request 

is to be made under Part 5 of the Community Empowerment (Scotland) Act 
2015 (“the Act”). They also sets out the period within which a relevant authority 
is, unless otherwise agreed, to give notice of it decision on an asset transfer 
request to the community transfer body and provide for the information which 
the decision notice is to contain. The policy note for the instrument is attached 
at Annexe A. 

 
5. An electronic copy of the instrument is available at: 
 

http://www.legislation.gov.uk/ssi/2016/357/contents/made 
 
6. A Business and Regulatory Impact Assessment is available at: 
 

http://www.legislation.gov.uk/ssi/2016/357/pdfs/ssifia_20160357_en.pdf 
 
7. There has been no motion to annul this instrument. 
 
Delegated Powers and Law Reform Committee Consideration 
 
8. The Delegated Powers and Law Reform Committee will consider this 

instrument at its meeting on 29 November. 
 
The Asset Transfer Request (Review Procedure) (Scotland) Regulations 2016 
 
9. These Regulations make provision in connection with applications for review 

made to a local authority under section 86 of the Community Empowerment 
(Scotland) Act 2015 (“the Act”) and applications for reviews made to the 
Scottish Ministers under section 87 of the Act. The policy note for the 
instrument is attached at Annexe B. 

 
10. An electronic copy of the instrument is available at: 
 

http://www.legislation.gov.uk/ssi/2016/358/contents/made 
 
11. A Business and Regulatory Impact Assessment is available at: 
 

http://www.legislation.gov.uk/ssi/2016/358/pdfs/ssifia_20160358_en.pdf 
 

12. There has been no motion to annul this instrument. 
 
Delegated Powers and Law Reform Committee Consideration 
 
13. The Delegated Powers and Law Reform Committee will consider this 

instrument at its meeting on 29 November. 
 

http://www.legislation.gov.uk/ssi/2016/357/contents/made
http://www.legislation.gov.uk/ssi/2016/357/pdfs/ssifia_20160357_en.pdf
http://www.legislation.gov.uk/ssi/2016/358/contents/made
http://www.legislation.gov.uk/ssi/2016/358/pdfs/ssifia_20160358_en.pdf
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The Asset Transfer Request (Appeals) (Scotland) Regulations 2016 
 
14. These Regulations make provision in connection with appeals made to the 

Scottish Ministers under sections 85 and 88 of the Community Empowerment 
(Scotland) Act 2015. The policy note for the instrument is attached at Annexe 
C. 

 
15. An electronic copy of the instrument is available at: 
 

http://www.legislation.gov.uk/ssi/2016/359/contents/made  
 
16. A Business and Regulatory Impact Assessment is available at: 
 
17. http://www.legislation.gov.uk/ssi/2016/359/pdfs/ssifia_20160359_en.pdf 

 
18. There has been no motion to annul this instrument. 
 
Delegated Powers and Law Reform Committee Consideration 
 
19. The Delegated Powers and Law Reform Committee will consider this 

instrument at its meeting on 29 November.    
 
The Asset Transfer Request (Appeal Where No Contract Concluded) (Scotland) 
Regulations 2016 
 
20. These Regulations make provision in connection with appeals to the Scottish 

Ministers under sections 83(6) of the Community Empowerment (Scotland) Act 
2015 (“the Act”) and applications for directions under section 83(8) and 90(5) of 
the Act. The policy note for the instrument is attached at Annexe D. 

 
21. An electronic copy of the instrument is available at: 
 

http://www.legislation.gov.uk/ssi/2016/360/contents/made  
 
22. A Business and Regulatory Impact Assessment is available at: 
 

http://www.legislation.gov.uk/ssi/2016/360/pdfs/ssifia_20160360_en.pdf 
 

23. There has been no motion to annul this instrument. 
 
Delegated Powers and Law Reform Committee Consideration 
 
24. The Delegated Powers and Law Reform Committee will consider this 

instrument at its meeting on 29 November.  
 
The Asset Transfer Request (Designation of Community Transfer Bodies) 
(Scotland) Order 2016 
 
25. This Order designates classes of bodies as community transfer bodies for the 

purposes of Part 5 of the Community Empowerment (Scotland) Act 2015. The 

http://www.legislation.gov.uk/ssi/2016/359/contents/made
http://www.legislation.gov.uk/ssi/2016/359/pdfs/ssifia_20160359_en.pdf
http://www.legislation.gov.uk/ssi/2016/360/contents/made
http://www.legislation.gov.uk/ssi/2016/360/pdfs/ssifia_20160360_en.pdf
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Order also provides for a body falling within the designated classes to be able 
to make an asset transfer request for ownership of land to be transferred to it. 
The policy note for the instrument is attached at Annexe E. 

 
26. An electronic copy of the instrument is available at: 
 
27. http://www.legislation.gov.uk/ssi/2016/361/contents/made 
 
28. There has been no motion to annul this instrument. 
 
Delegated Powers and Law Reform Committee Consideration 
 
29. The Delegated Powers and Law Reform Committee considered this instrument 

at its meeting on 22 November and determined that it did not need to draw the 
attention of the Parliament to the instrument on any grounds within its remit. 

 
The Community Empowerment (Registers of Land) (Scotland) Regulations 
2016 
 
30. These Regulations specify descriptions of land that need not be included in the 

register of land to be established and maintained by relevant authorities under 
section 94(1) of the Community Empowerment (Scotland) Act 2015. The policy 
note for the instrument is attached at Annexe F. 

 
31. An electronic copy of the instrument is available at: 
 
32. http://www.legislation.gov.uk/ssi/2016/362/contents/made 

 
33. There has been no motion to annul this instrument. 
 
Delegated Powers and Law Reform Committee Consideration 
 
34. The Delegated Powers and Law Reform Committee will consider this 

instrument at its meeting on 29 November. 
 
The Community Planning (Locality Planning) (Scotland) Regulations 2016 
 
35. These Regulations describe the localities into which community planning 

partnerships must divide local authority areas for the purpose of carrying out 
locality planning under Part 2 of the Community Empowerment (Scotland) Act 
2015. The policy note for the instrument is attached at Annexe G. 

 
36. An electronic copy of the instrument is available at: 
 
37. http://www.legislation.gov.uk/ssi/2016/364/contents/made 
 
38. There has been no motion to annul this instrument. 
 
 
 

http://www.legislation.gov.uk/ssi/2016/361/contents/made
http://www.legislation.gov.uk/ssi/2016/362/contents/made
http://www.legislation.gov.uk/ssi/2016/364/contents/made
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Delegated Powers and Law Reform Committee Consideration 
 
39. The Delegated Powers and Law Reform Committee considered this instrument 

at its meeting on 22 November and determined that it did not need to draw the 
attention of the Parliament to the instrument on any grounds within its remit. 

 
Committee Consideration 
 
40. The Committee is not required to report on negative instruments, but should it 

wish to do so, the deadline for the above instruments is 19 December. 
 
41. The Committee is invited to consider the above instruments and whether 

it wishes to report on any issues to the Parliament in relation to them. 
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ANNEXE A 
 

POLICY NOTE 
 

THE ASSET TRANSFER REQUEST (PROCEDURE) (SCOTLAND) 
REGULATIONS 2016 

 
SSI 2016/357 

 
The above instrument was made in exercise of the powers conferred by sections 
81(1) and 82(8)(a) and (9) of the Community Empowerment (Scotland) Act 2015.  
The instrument is subject to negative procedure.  
 
Policy Objectives  
 
These regulations specify procedures to be followed and other requirements in 
relation to asset transfer requests under the Community Empowerment (Scotland) 
Act 2016 (“the Act”). 
 
Regulation 3 provides for the form and content of an asset transfer request.  
Regulation 3(1) specifies the most basic requirements: the request must be made in 
writing, it must contain the name and contact address for the community transfer 
body, and must state that it is an asset transfer request under the Act.  Paragraph (2) 
specifies further information that must be included, in addition to that set out in 
section 79(4) of the Act, to allow the relevant authority to check that the community 
body is eligible and to assess the request. 
 
Regulation 4 deals with the acknowledgement of requests.  Paragraphs (1) and (2) 
provide that if a request is received that contains the basic information in regulation 
3(1), but is missing any other required information, the relevant authority must send 
the community transfer body a notice setting out what still needs to be submitted.  
Paragraphs (3) to (5) provide that when all the required information for a request has 
been received, the relevant authority must send an acknowledgement to the 
community transfer body.   
 
The acknowledgement must include the validation date for the asset transfer 
request, which is the date on which the request is taken to have been made, and 
explain the timescales within which the relevant authority must give notice of its 
decision on the request.  Regulation 5 defines the validation date as the date on 
which the last of the required information in relation to the request is received by the 
relevant authority.  Section 82(8) of the Act provides that the relevant authority must 
give notice of its decision to the community transfer body within a prescribed period 
set out in regulations, unless a longer period is agreed with the community transfer 
body.  Regulation 10 sets this prescribed period as the period of 6 months beginning 
with the validation date. 
 
Regulation 6 requires the relevant authority to give notice of the asset transfer 
request to any third party who is an owner of the land to which the request relates, or 
a tenant or occupier of that land.  Regulation 7 requires a notice of the request to be 
published online, and displayed at a public place in the vicinity of the land. 
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In addition to details of the request, these notices must state how the request and 
associated documents can be inspected, and explain how and by what date 
representations may be made to the relevant authority.  That date must be no less 
than 20 working days after the date the notice is given.   
 
Regulation 8 provides that any representations made in response to these notices 
must be copied to the community transfer body, who must be given at least 20 
working days to make comments to the relevant authority on those representations. 
 
Under regulation 9, the relevant authority must make copies of the asset transfer 
request, any associated documents and any representations and comments on 
those representations available online until the asset transfer request is determined. 
 
Regulation 11 specifies information that must be included in the decision notice, in 
addition to those set out in the Act, and requires the relevant authority to publish a 
copy of the decision notice on a website or by other electronic means, and inform 
everyone who made representations of the decision and where the decision notice 
can be inspected.   
 
Regulation 12 makes provision for documents to be sent electronically.  Regulation 
13 defines the “contact address” for the community transfer body, to which any 
documents relating to the request may be sent.     
  
Consultation  
 
Draft regulations were developed with a steering group of public sector and 
community sector stakeholders, and a public consultation was carried out from 17 
March to 20 June 2016.  Details of the consultation and responses are available at:  
 
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-
procedures  
 
The majority of respondents agreed with the proposed regulations.  A number of 
changes have been made to clarify the requirements, particularly in relation to the 
content of the request and the acknowledgement.  Some concerns were expressed 
in relation to erecting notices on the land to which the request relates; article 7(2)(b) 
has been amended to allow the notice to be displayed at a public place in the vicinity 
of the land instead. 
  
Impact Assessments 
  
Screening has been carried out and concluded that no impact assessments are 
required, as these regulations have no effect on equality, privacy, children’s rights 
and welfare, or the environment. 
  
 
 
 

https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
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Financial Effects  
  
A Business and Regulatory Impact Assessment (BRIA) has been completed for 
these regulations and others relating to asset transfer, and is attached.  We do not 
consider that these provisions will lead to any increase in costs for relevant 
authorities or community transfer bodies.   
  
Scottish Government 
Local Government and Communities Directorate 
8 November 2016 
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ANNEXE B 
 

POLICY NOTE 
 

THE ASSET TRANSFER REQUEST (REVIEW PROCEDURE) (SCOTLAND) 
REGULATIONS 2016 

 
SSI 2016/358 

 
The above instrument was made in exercise of the powers conferred by section 
86(3) and (7)(b)(i) and 87(3) of the Community Empowerment (Scotland) Act 2015.  
The instrument is subject to negative procedure.  
 
Policy Objectives  
  
These regulations make provision for procedures to be followed in relation to reviews 
of decisions on asset transfer requests under the Community Empowerment 
(Scotland) Act 2016 (“the Act”).  The regulations are framed mainly in terms of a 
local authority review; Part 4 sets out how they apply to a review by the Scottish 
Ministers. 
 
The procedure follows a model similar to that used in other systems, such as 
planning and some forms of licensing.  It ensures that anyone with an interest in the 
request has the opportunity to see and comment on all the evidence submitted.   
 
The community transfer body must make its application for review in writing, setting 
out its reasons for requiring a review and accompanied by a list of evidence it 
intends to rely on (regulation 3).  They must provide copies of any documents the 
local authority does not already have. 
 
The local authority must send an acknowledgement of the application for review to 
the community transfer body, and give notice of the review to each “interested party” 
- people who made representations on the original asset transfer request  (regulation 
4).   They may make further representations, which the local authority must copy to 
the community transfer body, and give them an opportunity to comment.  Regulation 
16 also requires the local authority to comply with the requirements for notifying and 
publishing the original request, if this was not done at the time. 
 
Regulation 5 provides that the local authority must make copies of all documents 
relating to the review available for inspection on a website or by other electronic 
means. 
 
Regulation 6 provides that the local authority may determine the review without 
further procedure, if it considers it has enough information in the review documents.  
If not, under regulation 7 it may decide how the review is to be conducted.   
 
If the local authority wants further representations or information to be submitted in 
writing, they must give notice to the community transfer body and any other person 
they want to provide that additional material (regulation 8).  Any material provided to 
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the local authority in response to the notice must be copied to anyone else the notice 
was given to, and they may make comments. 
 
If a hearing session is to be held, the rules set out in the schedule to the regulations 
will apply.   
 
Regulation 10 provides that  if the local authority proposes to take into consideration 
any new evidence that was not obtained through the process for written 
representations or hearing sessions, they must not reach a decision on the review 
without giving the community transfer body and other relevant parties an opportunity 
to comment on that evidence. 
  
Regulation 9 prescribes that the decision on a review by a local authority must be 
given within 6 months of the application being made (unless a longer period is 
agreed with the community transfer body).  They must give notice to the community 
transfer body and every person who made representations on the review, and 
publish the decision notice online (regulation 17). 
 
Regulations 15, 18 and 19 make general provisions about further copies of 
documents, the contact address for the community transfer body and electronic 
communications. 
 
Part 4 of the regulations describe how they apply to reviews by the Scottish 
Ministers.  Regulation 12 requires them to appoint a panel of 3 people to consider a 
review and report their findings to Ministers, who make the final decision. 
 
Consultation 
 
Draft regulations were developed with a steering group of public sector and 
community sector stakeholders, and a public consultation was carried out from 17 
March to 20 June 2016.  Details of the consultation and responses are available at: 
 
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-
procedures  
 
The majority of respondents were content with the proposed regulations.  Many of 
the comments made related to practical implementation, such as ensuring 
consistency in decisions and providing support to community bodies, rather than the 
regulations themselves.  There was no consensus for making any substantive 
changes to the regulations.   
  
Impact Assessments 
  
Screening has been carried out and concluded that no impact assessments are 
required, as these regulations have no effect on equality, privacy, children’s rights 
and welfare, or the environment. 
  
 
 
 

https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
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Financial Effects  
  
A Business and Regulatory Impact Assessment (BRIA) has been completed for 
these regulations and others relating to asset transfer, and is attached.  We do not 
consider that these provisions will lead to any increase in costs for relevant 
authorities or community transfer bodies.   
  
Scottish Government 
Local Government and Communities Directorate 
8 November 2016 
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ANNEXE C 
 

POLICY NOTE 
 

THE ASSET TRANSFER REQUEST (APPEALS) (SCOTLAND) REGULATIONS 
2016 

 
SSI 2016/359 

 
The above instrument was made in exercise of the powers conferred by section 
85(3) of the Community Empowerment (Scotland) Act 2015.  The instrument is 
subject to negative procedure.  
 
Policy Objectives  
  
These regulations make provision for procedures to be followed in relation to 
appeals to the Scottish Ministers in relation to decisions on asset transfer requests 
under the Community Empowerment (Scotland) Act 2016 (“the Act”).  The 
regulations are framed mainly in terms of appeals directly to the Scottish Ministers 
under section 85(2) of the Act; Part 4 sets out how they apply to an appeal made 
under section 88(2) following a review by a local authority.  
 
The procedure follows a model similar to that used in planning, and ensures that 
anyone with an interest in the request has the opportunity to see and comment on all 
the evidence submitted. 
   
The community transfer body must give notice of its appeal in writing to the Scottish 
Ministers, setting out its reasons and providing copies of the documents relating to 
the original request, and any other evidence it intends to rely on (regulation 3).  At 
the same time, under regulation 4, the community transfer body must send notice of 
the appeal to the relevant authority to which the original request was made.  It must 
provide a list of the documents sent to the Scottish Ministers, and copies of any 
documents the relevant authority does not already have. 
 
The relevant authority must send its response to the Scottish Ministers and the 
community transfer body, together with any additional documents which were taken 
into account in the original decision and which the community transfer body has not 
listed in its notice of appeal.  The community transfer body may send comments on 
the relevant authority’s response to the Scottish Ministers. 
 
The relevant authority must give notice of the appeal to each “interested party” - 
people who made representations on the original asset transfer request  (regulation 
5).   They may make further representations to the Scottish Ministers.  The Scottish 
Ministers must copy these to the community transfer body and the relevant authority, 
and give them an opportunity to comment.  Regulation 14 also requires the Scottish 
Ministers to comply with the requirements for notifying and publishing the original 
request, if this was not done at the time. 
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Regulation 6 provides that the Scottish Ministers must make copies of all documents 
relating to the appeal available for inspection on a website or by other electronic 
means. 
 
Regulation 7 provides that the Scottish Ministers may determine the appeal without 
further procedure, if they consider they have enough information in the appeal 
documents.  If not, under regulation 8 they may decide how the appeal is to be 
conducted. 
 
If the Scottish Ministers want further representations or information to be submitted 
in writing, they must give notice to the community transfer body, the relevant 
authority and any other person they want to provide that additional material 
(regulation 9).  Any material provided in response to the notice must be copied to 
anyone else the notice was given to, and they may make comments. 
 
If a hearing session is to be held, the rules set out in the schedule to the regulations 
will apply.   

Regulation 10 provides that if the Scottish Ministers propose to take into 
consideration any new evidence that was not obtained through the process for 
written representations or hearing sessions, they must not reach a decision on the 
appeal without giving the community transfer body, relevant authority and other 
relevant parties an opportunity to comment on that evidence.   
 
Regulation 15 provides that the Scottish Ministers must give notice of their decision 
and any direction issued as a result, to the community transfer body, the relevant 
authority and every person who made representations on the appeal, and publish 
them online (regulation 15). 
 
Regulations 13, 16 and 17 make general provisions about further copies of 
documents, the contact address for the community transfer body and electronic 
communications. 
 
Consultation 
 
Draft regulations were developed with a steering group of public sector and 
community sector stakeholders, and a public consultation was carried out from 17 
March to 20 June 2016.  Details of the consultation and responses are available at:  
 
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-
procedures  
 
The majority of respondents were content with the proposed regulations.  Many of 
the comments made related to practical implementation, such as ensuring 
consistency in decisions and providing support to community bodies, rather than the 
regulations themselves.  There was no consensus for making any substantive 
changes to the regulations.   
  
 

https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
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Impact Assessments 
  
Screening has been carried out and concluded that no impact assessments are 
required, as these regulations have no effect on equality, privacy, children’s rights 
and welfare, or the environment. 
  
Financial Effects  
  
A Business and Regulatory Impact Assessment (BRIA) has been completed for 
these regulations and others relating to asset transfer, and is attached.  We do not 
consider that these provisions will lead to any increase in costs for relevant 
authorities or community transfer bodies.   
  
Scottish Government 
Local Government and Communities Directorate 
8 November 2016 
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ANNEXE D 
 

POLICY NOTE 
 

THE ASSET TRANSFER REQUEST (APPEAL WHERE NO CONTRACT 
CONCLUDED) (SCOTLAND) REGULATIONS 2016 

 
SSI 2016/360 

 
The above instrument was made in exercise of the powers conferred by sections 
83(10) and 90(12) and (14) of the Community Empowerment (Scotland) Act 2015.  
The instrument is subject to negative procedure.  
 
Policy Objectives  
  
These regulations make provision for procedures to be followed in relation to 
appeals to the Scottish Ministers where the parties have failed to conclude a contract 
following agreement to an asset transfer request under the Community 
Empowerment (Scotland) Act 2015 (“the Act”).  They also make provision for 
applications to the Scottish Ministers under section 83(8) for directions to extend the 
time to agree a contract, or under section 90(5) to require a relevant authority to 
conclude the contract following an appeal. 
 
Unlike other appeals and reviews in relation to asset transfer, the procedure does 
not allow for third party representations or publication of documents, since 
negotiation of a contract is likely to be complex and include commercially sensitive 
information. 
 
Appeal where no contract concluded   
 
Regulation 3 requires the community transfer body must give notice of its appeal in 
writing to the Scottish Ministers.  This must be accompanied by copies of all the 
correspondence between the community transfer body and the relevant authority in 
relation to the negotiation of the contract, and a statement of the terms and 
conditions on which the community transfer body considers the transfer of land 
should be made.  At the same time, under regulation 4, the community transfer body 
must send notice of the appeal to the relevant authority.  It must provide a list of the 
documents sent to the Scottish Ministers, and copies of any documents the relevant 
authority does not already have. 
 
The relevant authority must send its response to the Scottish Ministers and the 
community transfer body, including a note of the terms and conditions on which it 
considers the transfer of land should be made.  The community transfer body may 
send comments on the relevant authority’s response to the Scottish Ministers. 
 
Regulation 5 requires the Scottish Ministers to appoint a panel of 3 people to 
consider the appeal and report their findings to Ministers, who make the final 
decision. 
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Regulation 6 provides that the panel may determine the appeal without further 
procedure, if they consider they have enough information to do so.  If not, under 
regulation 7 they may decide how the appeal  is to be conducted.   
 
If the panel want further representations or information to be submitted in writing, 
they must give notice to the community transfer body, the relevant authority and any 
other person they want to provide that additional material (regulation 8).  Any 
material provided in response to the notice must be copied to anyone else the notice 
was given to, and they may make comments. 
 
If a hearing session is to be held, the rules set out in the schedule to the regulations 
will apply.   
 
Regulation 9 provides that if the Scottish Ministers propose to take into consideration 
any new evidence that was not obtained through the process for written 
representations or hearing sessions, they must not reach a decision on the appeal 
without giving the community transfer body and the relevant authority an opportunity 
to comment on that evidence.   
 
Regulation 10 provides that the Scottish Ministers must give notice of their decision 
to the community transfer body and the relevant authority. 
 
Regulations 17, 18 and 19 make general provisions about further copies of 
documents, the contact address for the community transfer body and electronic 
communications. 
 
Part 4 of the regulations deals with an application for a direction to extend the time 
allowed to conclude a contract.  Under regulation 11, the community transfer body’s 
application must include details of the steps taken by the community transfer body 
and the relevant authority to agree a contract, and to agree a longer period to 
conclude it, and must state the period which the community transfer body considers 
should be specified in the direction.  Regulation 12 requires the community transfer 
body to copy the application to the relevant authority, who may send comments to 
the Scottish Ministers and the community transfer body.  The Scottish Ministers may 
seek further representations or information, following the procedures in Part 3 and 
Part 6 of the regulations.  
 
Part 5 of the regulations deals with an application for a direction to require a relevant 
authority to conclude a contract, following an appeal under section 83(6).  Under 
regulation 14, the community transfer body’s application must include details of the 
steps taken by the community transfer body and the relevant authority to conclude a 
contract and the community transfer body’s reasons why a direction should be given, 
and must state the period within which the community transfer body considers the 
contract should be concluded.  Regulation 15 requires the community transfer body 
to copy the application to the relevant authority, who may send comments to the 
Scottish Ministers and the community transfer body.  The Scottish Ministers may 
seek further representations or information, following the procedures in Part 3 and 
Part 6 of the regulations. 
 
 



LGC/S5/16/13/4 

17 
 

Consultation 
 
Draft regulations were developed with a steering group of public sector and 
community sector stakeholders, and a public consultation was carried out from 17 
March to 20 June 2016.  Details of the consultation and responses are available at 
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-
procedures  
 
The majority of respondents were content with the proposed regulations.  However, 
a substantial minority suggested that a panel should be appointed to consider these 
appeals, and the regulations have been changed to require this.  90% of 
respondents agreed that third party representations should not be allowed.  A 
substantial majority also agreed that documents should not be published, although 
some suggested that summary information might be published after the appeal was 
concluded.  There was no consensus on any other changes to be made to the 
regulations.   
  
Impact Assessments 
  
Screening has been carried out and concluded that no impact assessments are 
required, as these regulations have no effect on equality, privacy, children’s rights 
and welfare, or the environment. 
  
Financial Effects  
  
A Business and Regulatory Impact Assessment (BRIA) has been completed for 
these regulations and others relating to asset transfer, and is attached.  We do not 
consider that these provisions will lead to any increase in costs for relevant 
authorities or community transfer bodies.   
  
Scottish Government 
Local Government and Communities Directorate 
8 November 2016 

https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
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ANNEXE E 
 

POLICY NOTE 
 

THE ASSET TRANSFER REQUEST (DESIGNATION OF COMMUNITY 
TRANSFER BODIES) (SCOTLAND) ORDER 2016 

 
SSI 2016/361 

 
The above instrument was made in exercise of the powers conferred by section 
77(2)(b) of the Community Empowerment (Scotland) Act 2015.  The instrument is 
subject to negative procedure.  
 
Policy Objectives  
  
A single community organisation may, at different times, want to acquire land 
through different mechanisms.  The Community Empowerment (Scotland) Act 2015 
(“the Act”) and the Land Reform (Scotland) Act 2003 (“the 2003 Act”) set out 
eligibility criteria relating to provisions that must be included in a community 
organisation’s constitution or governing documents, for that organisation to use asset 
transfer or community rights to buy.  These provisions are intended to ensure that 
the organisation is controlled by members of the community it represents, and that 
its funds and assets are used to benefit that community.   
 
The criteria for asset transfer and for community rights to buy are similar, but not 
identical.  As a consequence, it is not possible to produce governing documents that 
meet both sets of requirements.  The purpose of this Order is to resolve that issue, 
by providing that any organisation whose constitution meets the requirements of the 
Land Reform Acts is also eligible to make asset transfer requests.   
 
Under section 79 of the Act, an asset transfer request may be made by a 
“community transfer body”.  Section 77 of the Act provides that a community transfer 
body may be a “community-controlled body”, defined in section 19, or a body, or one 
of a class of bodies, designated by order as a community transfer body.   
 
This order designates two classes of bodies as community transfer bodies.  They are 
defined as bodies falling within certain sections of the 2003 Act.  These sections set 
out the provisions that must be included in the governing documents of bodies that 
wish to use the different community rights to buy: 
 

 Article 2(2)(a) specifies bodies falling within section 34(1), (1A) or (1B) of the 
2003 Act, namely bodies whose constitutions meet the requirements set out in 
those subsections and so may be community bodies for the purposes of the 
community right to buy under Part 2 of the 2003 Act. 

 Article 2(2)(b) specifies bodies whose constitutions meet the requirements set 
out in section 71(1)(a) to (h) of the 2003 Act and so may be crofting 
community bodies for the purposes of the crofting community right to buy 
under Part 3 of the 2003 Act. 
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Section 34(1), (1A) and (1B) relate respectively to requirements for companies 
limited by guarantee, Scottish Charitable Incorporated Organisations and Community 
Benefit Companies.  The requirement in section 34(1)(c), (1A)(c) and (1B)(c) and 
also in section 71(1)(c) that may be disapplied by the Scottish Ministers under 
section 34(2) or 71(2) is the requirement for the constitution of the body to provide 
for a minimum number of members.. 
 
In order to use the community rights to buy there is an additional requirement: the 
Scottish Ministers must give written confirmation that they are satisfied that the main 
purpose of the body is consistent with furthering the achievement of sustainable 
development.  The Order does not require a body to have this confirmation letter to 
be eligible for asset transfer; it will be for each relevant authority to consider whether 
the organisation’s governing documents include the required provisions. 
 
Section 80 of the Act sets out further requirements that must be met for a community 
transfer body to be eligible to make an asset transfer request for the transfer of 
ownership of land.  If a body or class of bodies is designated as a community 
transfer body, the order may provide that they may make asset transfer requests for 
ownership.  Since the classes being designated necessarily relate to community 
bodies seeking ownership of land, article 3 of the Order provides that any body 
falling within these classes may make an asset transfer request for ownership. 
 
Consultation  
 
We have not consulted specifically on this order.  There is a general expectation 
among stakeholders that community bodies such as Development Trusts will be able 
to use both community right to buy and asset transfer.  The designation will have no 
effect on bodies eligible for community right to buy that do not want to pursue asset 
transfer. 
  
Impact Assessments 
  
There are no issues for which impact assessments are required. 
  
Financial Effects  
  
The Minister for Local Government and Housing confirms that no BRIA is necessary 
as the instrument has no financial effects on the Scottish Government, local 
government or on business. 
  
Scottish Government 
Local Government and Communities Directorate 
8 November 2016 
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ANNEXE F 
 

POLICY NOTE 
 

THE COMMUNITY EMPOWERMENT (REGISTERS OF LAND) (SCOTLAND) 
REGULATIONS 2016 

 
SSI 2016/362 

 
The above instrument was made in exercise of the powers conferred by section 
94(4) of the Community Empowerment (Scotland) Act 2015.  The instrument is 
subject to negative procedure.  
 
Policy Objectives  
  
Section 94 of the Community Empowerment (Scotland) Act 2015 requires each 
relevant authority to establish, maintain and make available for inspection a register 
of land which, to the best of its knowledge and belief, is owned or leased by the 
authority.  An aim of this is to help community transfer bodies to be aware of what 
land or buildings may be available through asset transfer.   
 
Section 94(4) provides that the Scottish Ministers may make regulations specifying 
land or descriptions of land that a relevant authority need not include in its register.   
However, an asset transfer request may be made for any land owned or leased by a 
relevant authority, even if it is not included in the register.   
 
The Regulations provide that the following descriptions of land need not be included 
in the register: 
 
(a) Roads.  Including all roads would make registers much larger for no purpose, 

as community bodies are unlikely to want to take over roads.  If they do, it is 
usually clear who to approach.  The definition covers pavements, footpaths and 
cycle paths.  

 
(b) Underground railways, together with stations and other land forming part of 

or ancillary to the operation of the railway.  In practice, this applies only to 
Strathclyde Partnership for Transport (SPT), in relation to the Glasgow Subway.  

 
(c) Canals, including towpaths, bridges, reservoirs etc, which are ancillary to the 

operation of the canal.  
 
(d) Bus stations and associated facilities.   
 
These are facilities that community bodies could not take over in part, as they work 
as part of a single system.  If community bodies are interested in using land 
associated with them, it is usually clear who to approach. 
 
(e) Houses, hostels and lodging-houses.  As with roads, including all houses 

would make registers much larger.  There are also concerns about the privacy of 
tenants and security for accommodation for vulnerable people.  Community 
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bodies do not often want to take over houses that are occupied, and special 
arrangements would apply if they wanted to transfer social housing to a new 
landlord.   

 
The exclusion does not apply to commercial hostels and lodging houses, such as 
tourist accommodation, or to properties that are surplus to the requirements of 
the relevant authority, which will usually mean they are empty and available for 
sale.  
  

(f) Land used for the supply of drinking water and disposal of waste water, 
and certain reservoirs.  

  
(g) Radio masts for the emergency services network, and ancillary land. 
 
(h) Sites used for covert policing.   
 
The location of these facilities is not published in the interests of national security 
and the prevention and detection of crime. 
 
(i) Souvenir plots.  These are areas of land that are of “inconsiderable size and 

no practical utility” and have never been registered, as described in section 22 of 
the Land Registration (Scotland) Act 2012 

 
(j) Mineral rights owned or leased separately from the land to which they relate.  

The ownership and exercise of such rights is likely to be complex and would 
require significant investigation to put them on a register. 

 
Consultation  
 
Draft Regulations were developed with a steering group of public sector and 
community sector stakeholders, and a public consultation was carried out from 17 
March to 20 June 2016.  Details of the consultation and responses are available at 
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-
procedures  
 
87% of those who responded to the question on registers of land agreed with the 
proposed descriptions of land that need not be included.  A number of responses 
sought clarification on the definitions, which we have considered and addressed 
where necessary. 
 
A separate question asked whether any additional descriptions of land should be 
specified.  A wide range of suggestions were made.  However, it appeared that some 
responses were based on the mistaken belief that excluding types of assets from 
registers would prevent them being subject to an asset transfer request.   
 
As a result of the consultation categories (f) to (j) above were added, and (e) was 
adjusted to remove commercial hostels.  We worked with SPT, Scottish Canals, 
Scottish Water and Police Scotland to confirm the terms of the categories that relate 
to them. 

https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
https://consult.scotland.gov.uk/community-empowerment-unit/asset-transfer-procedures
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Impact Assessments 
  
There are no issues for which impact assessments are required. 
  
Financial Effects  
  
The Minister for Local Government and Housing confirms that no BRIA is necessary 
as the instrument has no financial effects on the Scottish Government, local 
government or on business. 
  
Scottish Government 
Local Government and Communities Directorate 
8 November 2016 
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ANNEXE G 
 

POLICY NOTE 
  

THE COMMUNITY PLANNING (LOCALITY PLANNING) (SCOTLAND) 
REGULATIONS 2016 

  
SSI 2016/364 

  
The above instrument was made in exercise of the powers conferred by section 9(2) 
of the Community Empowerment (Scotland) Act 2016.  It is subject to negative 
procedure.  
  
Policy Objectives  
  
The Community Empowerment (Scotland) Act 2015 introduces locality planning in 
respect of community planning for the first time.  The previous Parliament approved 
amendments which Scottish Ministers at the time lodged at Stage 3 to introduce a 
statutory basis for locality planning, including the regulation making power in section 
9(2). 
 
Locality planning has been introduced in recognition that it is at a more local level 
that communities and community bodies can get really engaged in community 
planning where it has most relevance to their lives and circumstances.   It is also at a 
locality planning level where CPPs and their partners can seek to tackle inequalities 
for communities facing disadvantage in particularly well targeted and effective ways, 
enabling positive change to be delivered where it is needed most.  
  
These Regulations are required to enable Community Planning Partners to prepare 
locality plans.  The Act requires every CPP to identify each locality in its area where 
persons residing there experience significantly poorer outcomes which result from 
socio economic disadvantage than those experienced either by people living in other 
areas within that local authority area, or generally across Scotland.  It is for the CPP 
to determine the boundaries for these localities.  As a matter of policy which is set 
out in statutory guidance supporting this Part of the Act (para 148), the CPP should 
do so in a way which ensures that the locality area constitutes a natural community.  
In all cases, however, the locality area must conform with criteria set in these 
Regulations. 
 
The Regulations set the criteria for these purposes, i.e. an electoral ward or a 
geographic area with a population maximum of 30,000.  This population maximum 
has been set to ensure that a locality is small enough to attract local community 
engagement; while being large enough so not to inhibit reasonable discretion by 
CPPs in identifying natural communities in their area to be localities.  Expressly 
permitting CPPs to identify an electoral ward area as a locality ensures this option is 
available to CPPs in instances where the population of a ward approached or 
exceeded 30,000 people.   
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Consultation  
 
Policy officials engaged in extensive pre consultation dialogue about the content of 
this regulation and statutory guidance with a wide range of stakeholders across the 
country, including CPPs, public bodies, third sector and community bodies.   
 
A consultation including questions about our draft Regulations ran from March to 
June 2016.  On locality planning we asked whether the Regulations should set one 
criterion only, a maximum population.  We also asked whether the population 
maximum of 30,000, with an exception for local authority electoral ward where its 
population exceeds that maximum was appropriate.   
 
In a separate question we asked what difference a would it make to how localities 
were identified if the maximum population were set at (a) 25,000 residents or (b) 
20,000 residents.  
 
Respondents to these questions generally favoured our approach which provided 
sufficient detail with the flexibility they were seeking to develop local responses.  As 
a result the proposed Regulations in our consultation remains unchanged.    
 
A list of those who responded and those who have indicated that they are content for 
us to share their responses are available to all via the attached link, 
https://consult.scotland.gov.uk/community-empowerment-unit/community-planning-
guidance.  It includes full details of responses from CPPs, public bodies, third sector 
and community bodies. 
 
Impact Assessments 
  
A range of impact assessments were conducted as part of the Bill.  These 
Regulations make no difference to these existing assessments therefore no updates 
to these assessments have been conducted.  A template for a Child Rights and 
Welfare Impact Assessment has been completed and is attached.  This assessment 
was not required when the Bill was introduced. 
  
Financial Effects  
  
A Business and Regulatory Impact Assessment (BRIA) has not been completed.  It 
is not anticipated that this regulation will impose any significant additional costs on 
partners due to the local action that is already underway to strengthen community 
planning.  We do not consider that these provisions will lead to any significant 
increase in costs for CPPs or partners. 
 
The Minister for Local Government and Housing confirms that no BRIA is necessary 
as the instrument has no financial effects on the Scottish Government, local 
government or on business. 
 
Scottish Government 
Directorate for Local Government and Communities 
2 November 2016 

https://consult.scotland.gov.uk/community-empowerment-unit/community-planning-guidance
https://consult.scotland.gov.uk/community-empowerment-unit/community-planning-guidance
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Local Government and Communities Committee 
 

13th Meeting 2016 (Session 5), Wednesday 30 November 2016 
 

Payments to Returning Officers in Scotland 
 

Introduction 
 
1. The Committee has agreed to undertake a short inquiry to explore the purpose 

and appropriateness of providing payments or fees to Returning Officers 
(principally Local Authority Chief Executives) in Scotland in relation to Local 
Government, Scottish, UK and European elections and referenda.  

 
Local Government and Communities Committee consideration 
 
2. The Committee took evidence from the Electoral reform Society and academics 

at its meeting on 23 November. 
 

3. The Committee will hear from the following at its meeting on 30 November: 

 Malcolm Burr, Chair, SOLACE Scotland; 
 Mary Pitcaithly, Convener, Electoral Management Board for Scotland; 
 Annemarie O'Donnell, Chief Executive, Glasgow City Council; 
 Andy Hunter, Chair, Scotland and Northern Ireland Branch, Association 

of Electoral Administrators; 
 Ailsa Irvine, Director of Electoral Administration and Guidance, 

Electoral Commission, Scotland. 

4. Written submissions those who are giving evidence at the meeting are attached 
at Annexe A. 

5. Copies of all submissions received to date are published on the Committee’s 
webpage here: 

 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/10
1100.aspx 

 
Next steps 
 
6. The Committee will reflect upon the evidence received before deciding on what 

steps to take next. 
 
  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/101100.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/101100.aspx
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ANNEXE A 
 

Written Submission from the Association of Electoral Administrators 
 
The Returning Officer (RO) is a unique position set out in legislation, deliberately 
designed to ensure independence of this role so that it can be delivered without fear 
or favour. This independence is set out by Section 27(1) of the Representation of the 
People Act 1983. 
 
The duties of the RO are defined in the appropriate legislation for each election type, 
but include the following: 
 

 The publication of all relevant statutory notices relating to the election, for 
example the Notice of Election and the Statement of Persons 
Nominated/Notice of Poll (if a poll is needed); 

 The nomination process; 
 The production, dispatch and verification of postal votes; 
 The identification, booking and equipping of polling places; 
 The recruitment, appointment, training and remuneration of Presiding Officers, 

Poll Clerks and other polling staff; 
 The secure transfer of ballot boxes from polling places to the count venue; 
 The verification and counting of the votes; 
 The declaration of the results; 
 Holding for public inspection relevant documentation around the election 

process, including candidates’ election expenses and the marked registers. 
 
These duties are the personal responsibility of the RO and as such are answerable 
directly to the courts for any question or failure in these duties. The RO is not 
responsible to the Local Authority, the Elected Members or the Scottish or 
Westminster Parliaments. 
 
It is well explained in an extract from the London Borough of Barnet’s General 
Functions Committee Report on the 9th June 2016. This was a report on the 
Independent Investigation into Election Problems in Barnet on 5 May and the 
Council’s Response. 
 
The statutory requirement for the process of administering and running 
elections  
 
1.2 Elections have to be conducted outside the normal political processes. This is 
both a legal and common sense requirement.  
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1.3 The duties of a Returning Officer are separate from the duties held by that 
individual as a local government officer. A Returning Officer is not responsible to the 
local authority but is a separate legal entity to that of the Council which appointed 
him/her and is directly accountable to the courts as an independent statutory office 
holder. 
 
1.4 The Returning Officer is not fettered by the Council’s normal procedures in terms 
of conducting the election or subject to direction or instruction from members of the 
Council in respect of the discharge of the responsibilities falling to the statutory 
office. This reflects the position enshrined in statute that an independent officer is 
responsible for the proper conduct of the election “without fear of favour”. 
  
As an independent role, the liabilities are that of the individual, not the Local 
Authority. This is demonstrated in that it is the RO that would be subject to electoral 
petitions within Part III of the Representation of the People Act 1983. Every RO 
ensures they have insurance for this very reason. If they are guilty of any act or 
omission in breach of their official duty then they are liable on summary conviction to 
a fine not exceeding £5,000 and would become accountable for the costs of re-
running a poll were that the petition outcome.  
 
It should be noted that any fee applicable to the role can also be withheld for ‘poor 
performance’, as determined by the Secretary of State following the advice of the 
independent Electoral Commission. 
 
As a consequence of this role being independent, it would be inappropriate for any 
salary for a job which has been evaluated without these roles and responsibilities to 
be considered as appropriate remuneration for being the RO. 
 
The RO role is a complex and high profile position and it would seem completely 
wrong to not be appropriately remunerated in light of the associated personal 
liabilities and additional workload over and above the post holder’s “day job”.  
 
The independent designation of the role supported by the payment of a fee entirely 
separate to that paid for the role of a senior officer in the local authority provides 
security that the democratic process cannot be compromised.  Separate payment 
reinforces the independence and the transparency that the public expects, which 
would not be the case if the RO was directly accountable to the very people they 
were ensuring were elected by the will of the electorate. 
 
Any remuneration for any position should be regularly reviewed and evaluated and 
that of the Returning Officer should also be the case.  
 
It may be that the model for the conduct of elections and the role of RO’s be 
delivered differently, but this would have to form a much wider investigation and 
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consultation on the appropriateness and therefore have not commented on types of 
models. 
 
While this evidence has been specifically about the RO, it would also apply to that of 
Counting Officers at referendums. 
 
Andrew Hunter 
Chairperson, Scotland and Northern Ireland Branch 
Association of Electoral Administrators 
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Written Submission from the Electoral Management Board for Scotland 
 
Note: This response is submitted by the Electoral Management Board for Scotland 
but is also endorsed by SOLACE Scotland. 
 
Background 
 
The Local Government and Communities Committee is undertaking a short-focussed 
inquiry to explore the purpose and appropriateness of providing payments or fees to 
Returning Officers (principally Local Authority Chief Executives) in Scotland in 
relation to Local Government, Scottish and UK elections and referenda.  The 
Committee has invited the Convener of the Electoral Management Board for 
Scotland (EMB) to give evidence to the Committee on the morning of Wednesday 30 
November 2016.  The Committee also intimated that they would welcome written 
views provided to the Committee ahead of the session.  This paper provides a brief 
outline of key issues to be considered in any review of the nature and 
appropriateness of fees that are payable to Returning Officers.  
 
Overview 
 
The duties of the Returning Officer (RO) - The RO is the person with the sole legal 
responsibility for running an election.  Their role is to ensure that the election is 
administered effectively to deliver a result in which the voter can have full 
confidence.  This involves a complex range of tasks, completed to a strict timetable, 
within a limited budget to facilitate the fundamental democratic function in civic 
society. 
 
The nature of the RO role as discrete from the role of Chief Executive - Both in 
law and in principle the duties of the RO must be separate from any of an individual’s 
duties as a local government officer.  This follows from Section 27(1) of the RPA 
1983, which makes the office of RO totally distinct from the office by virtue of which 
an individual has become RO.  However it is the principle not the law that is to be 
emphasised.  A local government officer, even a Chief Executive, is responsible to 
their Council, a set of elected politicians.  The individual delivering elections must be 
independent of political control.  Hence ROs are directly accountable only to the 
Courts as an independent statutory office holder.  These cannot be duties rolled into 
the Job Description of the Chief Executive or other local government officer as this 
would place the administration of elections under some degree of political control. 
The fee for RO services – it would be wholly inconsistent with practice elsewhere in 
public life were duties of the scale, degree of responsibility and civic importance of 
ROs to be left without remuneration.  The role is important in civic life and is 
undertaken at the personal risk of the RO who is answerable to the Courts for the 
delivery of the associated tasks.   The scale of the remuneration should be 
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determined through an evaluation of the duties, as with other jobs.  Currently the fee 
payable to the RO for their services in the delivery of Parliamentary elections is fixed 
by Parliament as part of the funds allocated for running elections and is proportional 
to the size of the electorate in the constituency adjusted by other relevant factors.  
Referendums are administered by the RO as Counting Officer, but otherwise the 
issues are the same.  As Returning Officer in local government elections any fee is 
determined by the individual councils.  This paper considers only the current position 
with respect to Parliamentary elections and Referendums.   
 
Alternative models - there are alternative approaches, e.g. with elections being 
delivered by an independent body totally separate from local government e.g. the 
Canadian or the Northern Ireland model.  However when alternative models have 
been considered in the past the status quo has prevailed.  Where the administration 
of elections is totally removed from local authorities it can be a challenge to access 
the resources and staff that are necessary to deliver the polls and the count.  The 
establishment of an additional public agency would also be an additional cost to the 
public purse and would not necessarily what are already high standards of 
performance of ROs in Scotland. 
 
The Duties of the Returning Officer 
 
This paper focuses on the role and duties of the RO in statutory elections.  The 
issues raised apply to European Parliamentary Elections, UK Parliamentary 
Elections, Scottish Parliament Elections and Local Government Elections.  The same 
principles also apply to referendums where the equivalent role is that of Counting 
Officer (CO).  In some of these polls there may also be a broader governance 
structure, for example in European Parliamentary Elections there is a Regional 
Returning Officer (RRO) appointed for the electoral region delivery tasks such as the 
oversight of nominations with Local Returning Officers (LROs) responsible for the 
polling and the count in each area. 
 
Every council must appoint an officer of the council to be the RO for any elections of 
councillors to the council.  The RO for a UK Parliamentary election in Scotland is the 
same person who has been appointed RO for the election of councillors in the local 
authority in which the constituency is situated.  Similarly, for Scottish Parliament 
Elections the local government RO also acts as Constituency RO.  
 
The RO is the official charged with conducting an election in a particular area and 
making a “return” of the result.  This is a central role in the democratic process.  The 
RO is in oversight of the delivery of an election for the electors in their voting area.  
Their role is to ensure that the election is administered effectively and that, as a 
result, the experience of voters and those standing for election is positive.  The 
election must be delivered in accordance with the law but also in such as way that 



LGC/S5/16/13/5 

7 
 

the interests of the voter are held central to all planning and operations.  Their 
ultimate objective is that there will be confidence in the result.  This confidence is 
predicated on promoting confidence from all stakeholders in all stages of the process 
from nominations through polling to the count. 
 
A Complex and Extensive Work Programme 

 

The range of tasks that fall within the remit of the RO for a typical election will 
include: 
 

 A communications programme to build awareness of and promote 
participation in the electoral event, developing strategies to target groups who 
often fail to turnout, such as young people, home movers and new voters; 

 The publication of all relevant statutory notices relating to the election, for 
example the Notice of Election and the Statement of Persons 
Nominated/Notice of Poll (if a poll is needed); 

 The nomination process; 
 The production, dispatch and verification of postal votes; 
 The identification, booking and equipping of polling places; 
 The recruitment, appointment, training and remuneration of Presiding Officers, 

Poll Clerks and other polling staff; 
 Securing a suitable count venue and its operational set up including cabling 

and media  
 The recruitment, appointment and training of count staff and security 
 The secure transfer of ballot boxes from polling places to the count venue; 
 The verification and counting of the votes; 
 The declaration of the results; 
 Holding for public inspection relevant documentation around the election 

process, including candidates’ election expenses and the marked registers. 
 
The RO has an important role also in building effective relationships with candidates 
and agents during the electoral process.  A professional relationship from a 
competent RO does much to engender confidence in the outcome of an election.  
When candidates and agents have confidence in the approach, experience and skill 
of the RO they will become able advocates in support of the integrity of the process.  
Acceptance of this integrity is vital to the health of the democratic process. 
The scale, complexity and variety of these tasks should not be underestimated.  For 
an electoral event in many constituencies this set of tasks will involve: 
 

 The management of a substantial budget, often over £1m; 
 The recruitment and training of hundreds of staff to act as polling and count 

staff; 
 Inspecting, booking and setting up scores of polling places; 



LGC/S5/16/13/5 

8 
 

 Liaison with Police Scotland to manage the security of the process;  
 Ensuring that political neutrality is maintained in all elements of the process; 

and 
 Managing a complex legal process – from nomination through to the 

declaration of results. 
 

Management Responsibilities 

 

The RO role is of such variety and scope that the tasks involved need to be delivered 
by a team of staff.  The RO will therefore have a set of management responsibilities 
including: 
 

 Commanding the required staff and resources to deliver a well-run election; 
 Drawing in the necessary support, skills and expertise from across the local 

council; 
 Overseeing the planning, project management and risk management of the 

election and incorporating lessons learnt from previous polls; 
 Identifying any actions necessary to mitigate any issues arising;  
 Ensuring that staff are appropriately trained to deliver the roles required of 

them;  
 Maintaining an effective working relationship with the ERO; 
 Maintaining an effective working relationship with the police Single Point of 

Contact (SPOC); and  
 Ensuring that election accounts are completed in a timely manner. 

 

Time Critical Tasks 

 

Theses tasks are all time-critical.  Elections are governed by a body of electoral law 
that dictates a clear and strict timetable for the delivery of key tasks and processes.  
Should ROs fail to comply with the timetable the electoral process would be open to 
legal challenge.  Indeed it is the RO as an individual that would have to answer to 
the courts in such a challenge.  
 
 

 

 

Quasi-Judicial Decisions 

 
A further element to be recognised is that in delivering many of these tasks the RO is 
acting in a quasi-judicial role.  For example in determining the validity of a 
nomination paper or in verifying the personal identifiers on a postal vote statement, 
the RO is taking decisions that would otherwise be the responsibility of the courts.  
These are major responsibilities that relate to the exercise of an individual’s 
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franchise or to the names that ultimately appear on a ballot paper.  Affecting the 
fundamental operation of civic society, these decisions far exceed the normal 
responsibilities of a local government officer.   
 
When such decisions are challenged it is the RO personally, not the local authority, 
who must answer to the courts for their decisions.  If the RO is, without reasonable 
cause, guilty of any act or omission in breach of their official duty, they are liable on 
summary conviction to a fine not exceeding £5,000.   
 
Understanding the legislation 

 

These responsibilities require a substantial knowledge of the legislation governing 
the conduct of the election.  In addition to having a clear understanding of their own 
particular statutory functions, the RO must have an overview of what the legislation 
contains and an understanding of how it affects the administration of the election, so 
that they can review, question where necessary, and quality-assure the whole 
process.   
 
The Nature of the RO role as discrete from the Role of Chief Executive 
 
The principle of the independence of the RO demands that the role is separate from 
the Chief Executive or other local government officer who is RO.  For free and fair 
electoral events the RO cannot be accountable for electoral duties to those whose 
election s/he administers.   
 
A Legal Separation of Duties  

 

The duties of a RO are separate from an individual’s duties as a local government 
officer.  The RO is not responsible to their council but is directly accountable to the 
courts as an independent statutory office holder. 
 
This separation follows from Section 27(1) of the Representation of the People Act 
(RPA) 1983, which has the effect of making the office of Returning Officer totally 
distinct from the office by virtue of which an individual has become Returning Officer.   
 
As a consequence of this personal liability for the conduct of the election the RO 
must ensure that as an individual they are appropriately insured.  They need to be 
able to demonstrate robust planning and decision-making processes in the event of 
any challenge to the election as a claim would be against the RO personally, not 
against the Council. 
 
An Independent Role  
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In making the RO duties separate from duties of a local government officer the law is 
only making explicit what is a natural consequence of the need to ensure that 
elections are and are seen to be free of political control.  Since the RO is the official 
charged with conducting an election in a particular area it is not appropriate that they 
are responsible to those who are elected.  As such the RO role cannot be part of the 
duties of a council post.  Including RO duties within the job description of a council 
employee would make the RO ultimately responsible to those who are themselves 
elected.  This would remove the autonomy and independence of the RO and put in 
question the integrity of the electoral process.  It is a fundamental principle that a 
robust and sound electoral process must be administered outwith the control of 
politicians and those who are themselves elected. 
 
ROs and Local Authorities  

 

Every council must appoint an officer of the council to be the RO for any elections of 
councillors to the council.  This gives the RO easier access to the resources, staff 
and infrastructure of the council to be used in the delivery of the election.  However, 
these resources are not made available as a consequence of the RO being a Chief 
Executive of the council.  Councils must make available to the RO the necessary 
resources to enable the RO to discharge their functions.   
 
The Returning Officer is not bound by a Council’s normal procedures in terms of 
conducting the election or subject to direction or instruction from members of the 
Council in respect of the discharge of the responsibilities falling to the statutory 
office.  This reflects a position enshrined in statute that an independent officer is 
responsible for the proper conduct of the election “without fear or favour”. 
 
The Fee for RO Services 
 
The position stated above therefore is that: 
 

 The duties of the RO are complex, time-critical and fundamental to the 
delivery of sound elections; and 

 The RO duties must be legally separate role from the duties of a local 
government officer to preserve and demonstrate the integrity of the electoral 
process. 

 
It would be highly unusual for such duties not to be remunerated.  Indeed it would be 
inconsistent with practice elsewhere in public life were such complex and important 
tasks to be undertaken without remuneration.  The role is fundamental to civic life 
and is undertaken at the personal risk of the RO who as discussed above is 
answerable to the Courts for the delivery of the associated tasks.  The 
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responsibilities of the RO are over and above those of the Chief Executive of the 
local authority and require significant time and effort.   
 
As is the practice for any other public job, the scale of the fee or remuneration should 
be determined through an evaluation of the duties.  There are recognised job 
evaluation frameworks for such posts and it would be consistent if the RO role was 
subject to evaluation under such a scheme. 
 
Currently the fee paid for the services of a Returning Officer is determined by 
Parliament for parliamentary elections or referendums.  This fee is derived from a 
model that considers several factors but is driven primarily by the size of the 
electorate in the constituency or voting area. 
 
Other Matters for Consideration by the Committee  
 

Alternative Models 

 

Alternative models do exist for the delivery of parliamentary elections e.g. the 
Electoral Office of Northern Ireland (EONI).  However in assessing such models in 
the past the preference has been to maintain the status quo.   
 
To shift the RO function outwith councils might raise questions around cost 
effectiveness.  The RO will always need staff, budget and other resources.  Currently 
councils are required by law to release resources to allow the RO to deliver the 
election.  There may be barriers to the release of council resources when there is no 
direct relationship with the local authority.  Even now, this is becoming more 
challenging with reducing resources within councils as a result of budget cuts, with 
remaining resources under significantly greater pressure. 
 
Performance of Returning Officers 

 
This paper has considered the current governance structure for electoral events in 
Scotland and in particular the role and remuneration of the RO.  These governance 
structures should be seen in the context of the performance of ROs and their teams.  
Independent objective assessments of the performance of Returning Officers in 
recent years have recognised that Scotland’s ROs and their administrators generally 
have an excellent track record of delivering electoral events to the highest standards 
of integrity and efficiency, focussed on the interests of the voter. 
 
The delivery of the Scottish Independence Referendum in 2014 saw an 
unprecedented turnout from a highly engaged electorate through a process that was 
recognised by Scottish, UK and International politicians, observers and 
commentators as a “gold standard” in the delivery of democratic events.  ROs were 
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united in their objective of delivering a result in which there would be full confidence, 
built on the principles of accessibility, consistency, efficiency and integrity.  Indeed 
the Chief Counting Officer for the recent EU Referendum explicitly stated that she 
based the governance structures and her overall approach on the “Scottish Model” 
delivered by the Counting /Returning Officers. 
 
The regular assessments of ROs undertaken by the Electoral Commission for each 
election against their performance standards have indicated a high level of 
performance in Scotland in recent years.  Similarly the high levels of performance 
have also been recognised by academics some of whom have also submitted 
evidence to this committee. 
 
These high standards should not be taken for granted.  The quality of Scotland’s 
electoral administration has been well recognised across the UK, with some of the 
regions in England and Wales looking to learn from the structures and approaches of 
this nation, for example in the establishment of regional Electoral Management 
Boards and increased consistency.  The achievement of these high standards flows 
from the commitment, professionalism and expertise of the ROs. 
 
Summary 
 
In summary I would emphasise three points for consideration by the Committee: 
 

1. The planning and delivery of an election involves a complex set of tasks to be 
completed to a strict timetable; 

2. The officer responsible for these tasks must be independent of political 
control; and 

3. The remuneration for these tasks needs to be determined objectively 
consistent with the approach for other such roles in public life. 

 
The current model in the UK is that the RO role is taken by a senior officer of a local 
authority with fees paid to reflect the scale of the tasks and to recognise the personal 
accountability of the individual to the courts.  Other models could be considered but 
assessments of the performance of ROs and their teams in Scotland over recent 
years have recognised the very high standards achieved in the delivery of electoral 
events. 
 
Under the current governance structure the EMB believes that remuneration for ROs 
is clearly justified, although it may need to be reviewed to ensure that the fees reflect 
the responsibilities of the role.   
 
Mary Pitcaithly  
Convener of the Electoral Management Board for Scotland (EMB) 
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The Electoral Management Board for Scotland  
 
The Electoral Management Board for Scotland (EMB) was created by the Local 
Electoral Administration (Scotland) Act 2011, which gave the Board “the general 
function of co-ordinating the administration of Local Government elections in 
Scotland.” This involves two specific roles: 
 

 assisting local authorities and other persons in carrying out their functions in 
relation to Local Government elections; and  

 promoting best practice in Local Government elections by providing 
information, advice or training (or otherwise).  

 
The Board is composed of eight members; five are Returning Officers (or their 
Deputes) and three are Electoral Registration Officers. These are appointed by a 
Convener, who is in turn appointed by Scottish Ministers following a process of open 
competition. Advisors from the professional associations working in electoral 
administration, SOLAR and the Association of Electoral Administrators (AEA), also 
attend the Board meetings. The Electoral Commission, the Scottish Government, 
Scotland Office and COSLA also have representatives at each meeting, acting as 
official advisors to provide support and advice. 
 
The EMB’s prime focus is ensuring that the interests of the voter are kept at the 
centre of all elections planning and administration. Much use is made of the close 
community of electoral professionals in Scotland and it seeks to operate by 
consensus rather than formal direction, wherever possible.  However, the Convener 
does have a power to issue directions to Returning Officers and Electoral 
Registration Officers in relation to their duties around Local Government elections if 
required. 
 
There is no remuneration made to any member of the EMB or to its Convener. 
  

http://www.solarscotland.org.uk/
http://www.aea-elections.co.uk/default.jsp
http://www.electoralcommission.org.uk/
http://www.scotland.gov.uk/
https://www.gov.uk/government/organisations/scotland-office
http://www.cosla.gov.uk/


LGC/S5/16/13/5 

14 
 

Written Submission from the Electoral Commission Scotland 
 
Introduction 
 
The Electoral Commission is an independent body established in 2000. We regulate 
party and election finance and set standards for well-run elections and referendums. 
We work to support a healthy democracy, where elections and referendums are 
based on our principles of trust, participation and no undue influence.  
 
We work to support well-run elections and referendums in Scotland, offering support 
and guidance to those involved. For local government elections in Scotland we 
undertake a number of roles, including reporting on the administration of the 
elections and the provision of guidance and advice to Returning Officers (ROs) and 
candidates and agents, for which we report directly to the Scottish Parliament.  
 
We welcome the opportunity to submit evidence as part of the Local Government 
and Communities Committee’s inquiry into the purpose and appropriateness of 
providing payments or fees to ROs in Scotland in relation to local government, 
Scottish Parliament, UK Parliament and European Parliament elections, and 
Counting Officers (COs) in relation to referendums. 
 
The role of Returning Officers and Counting Officers 
 
ROs play a central role in the democratic process. They ensure that elections are 
administered effectively and impartially and that, as a result, the experience of voters 
and those standing for election is positive. 
 
Returning Officers and Counting Officers are personally responsible for the conduct 
of the election or referendum poll in their area, a responsibility which cannot be 
delegated. Their responsibilities include: 
 
 Giving public notice of the election 

 The administration of the nomination process 

 The provision of polling stations and the appointment of polling station staff 

 The management of the postal voting process  

 The management of the count and the declaration of the results 

 Activities to encourage the participation of electors in elections. 
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Independent  
 
ROs and COs are therefore critical to delivering well-run elections and referendums 
which produce results in which voters can have confidence. ROs and COs are not 
employed by councils when they deliver official election or referendum duties. They 
are independent statutory office-holders and they are accountable to the courts for 
the delivery of their official duties. 
 
The Electoral Commission continues to support the important principle that ROs and 
COs should be independent from both local and national governments when 
delivering their statutory electoral administration duties. We believe it is important 
that electoral administration should be solely in the hands of the RO and their staff, 
rather than local authorities.1 This is necessary to ensure that elections are 
effectively administered and in voters’ best interests, to secure the impartial 
administration of elections and avoid any perception of bias and to promote public 
confidence and trust in the process.  
 
Any changes to the current management framework for the delivery of elections and 
referendums in Scotland, including any changes to the funding of ROs and COs, 
would need to be considered carefully to ensure that the independence and 
accountability of those responsible for delivering polls is maintained and not 
weakened.  
 
Breach of official duty 
 
ROs and COs are accountable to the courts, and not the council they are employed 
by, for the delivery of their statutory duties in accordance with the relevant legal 
framework for each election.  
 
ROs and COs (and their appointed deputes) may be liable, if they are found guilty of 
any act or omission in breach of their official duties, to a fine not exceeding £5,000. 
The actions of the ROs and COs may also be challenged by judicial review.  
 
Funding for Returning Officers and Counting Officers 
 
Funding for the administration of parliamentary elections and referendums in 
Scotland, including the amounts eligible to be claimed by ROs and COs as fees for 
their services, is provided for in legislation for each set of polls, via a fees and 
charges order. The funding for council elections is provided by the councils 
themselves. 

                                            
1 Electoral Commission Law Commissions Review of Electoral Law – Consultation Paper 
Electoral Commission Response (March 2015), paragraph 3.13 

http://www.electoralcommission.org.uk/__data/assets/pdf_file/0008/183833/Electoral-Commission-response-to-Law-Commission-consulation-paper.pdf
http://www.electoralcommission.org.uk/__data/assets/pdf_file/0008/183833/Electoral-Commission-response-to-Law-Commission-consulation-paper.pdf
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The fees ROs and COs are able to claim for the administration of elections and 
referendums in Scotland varies between the different polls. The maximum amount 
available for the fees for Returning Officers and Counting Officers are set out in 
various different pieces of legislation depending on the election or referendum being 
held, see appendix. RO and CO fees for UK-wide polls are set out in a Fees and 
Charges Order for that specific election/referendum and are met by the UK 
Government from the Consolidated Fund, and administered and accounted for by 
the Scotland Office.  
 
For UK Parliament elections, the Electoral Commission may recommend to the 
Secretary of State that an RO’s personal fee for conducting the poll can be reduced 
or withheld if, in the Commission’s view, the service rendered by the RO was 
performed inadequately. 
 
For Scottish Parliamentary elections, Constituency Returning Officers and Regional 
Returning Officers fees are funded by the Scottish Government. The fees available 
for ROs for local government elections in Scotland are paid by individual councils, 
according to a scale set by the Scottish Joint Negotiating Committee for Local 
Authorities Services. 
 
The costs of conducting the 2014 Scottish independence referendum, including the 
fees available for Counting Officers, were met by the Scottish Government.  
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Appendix: Appointment and funding for Returning Officers and Counting 
Officers in Scotland 
 
Local government elections 
 
The Representation of the People Act 1983 requires every local authority to appoint 
an officer of the council to be the Returning Officer for the election of councillors to 
their local authority.  
 
The Electoral Management Board for Scotland (EMB) was established by the Local 
Electoral Administration (Scotland) Act 2011 following the 2007 Scottish Parliament 
and local government elections. The EMB has a statutory duty to coordinate the 
administration of Scotland’s council elections. The Convener of the EMB is a serving 
RO, and the role is currently held by the RO for Falkirk Council, Mary Pitcaithly OBE. 
There are no fees associated with this role. The EMB comprises a further five ROs 
and three Electoral Registration Officers (EROs). The EMB coordinates the 
administration of the elections in the way it believes most appropriate. To aid it in its 
duty, the Elections Convener has a power to issue directions to all ROs and EROs in 
Scotland in relation to council elections. 
 
Under the Representation of the People Act 1983, all expenditure properly incurred 
by an RO in relation to the holding of an election of a councillor to a local authority 
shall be paid by the council of that authority, but only (in cases where there is a scale 
fixed for the purposes of this section by that council) in so far as it does not exceed 
that scale. 
 
 The fees for ROs for local government elections in Scotland are set by the Scottish 
Joint Negotiating Committee for Local Authorities Services.  
 
The fees for ROs at local government elections in Scotland were last set in 2010. 
The fee available is set at £56.63 per seat in their council where the election is 
contested, and £27.03 per seat where the election is uncontested. 
 
The Electoral Commission does not hold data about the total amounts paid to ROs 
for local government elections in 2012.  
 
Scottish Parliament elections 
 
Constituency Returning Officers (CROs) are responsible for administering the 
nomination process for candidates for each Scottish Parliament constituency 
election, and for the conduct of the poll and the counting of votes for both the 
constituency election and that part of the regional contest that is included within the 
constituency.  
 



LGC/S5/16/13/5 

18 
 

Under The Scottish Parliament (Elections etc.) Order 2015 local government 
Returning Officers are designated as CRO for a Scottish Parliament constituency 
which falls within the local government area for which they are responsible. In the 
case of any constituency that crosses more than one local government area, the 
CRO is designated by an Order made by Scottish Ministers.  
 
Regional Returning Officers (RROs) are responsible for administering the nomination 
process for parties and independent candidates for each Scottish Parliament 
electoral region, and for calculating and declaring the regional election result. The 
RRO is designated by an Order made by Scottish Ministers and will be one of the 
CROs from within that electoral region.  
 
For the 2016 Scottish Parliament elections, CROs and RROs fees were funded by 
the Scottish Government. The Scottish Parliamentary Elections (Returning Officer 
Fees and Charges) Regulations 2016 set the maximum recoverable amounts for 
CROs and RROs at the 2016 Scottish Parliamentary elections.  
 
For Scottish Parliament elections prior to 2016, ROs fees were funded by the 
Scotland Office of the UK Government.  
 
The maximum fee available for Regional Returning Officers at the May 2016 Scottish 
Parliament elections was set at £4,950. An amount of £400 was set for where the 
election was not contested. 
 
The maximum fee available for Constituency Returning Officers at the 2016 Scottish 
Parliamentary election was based on expenditure in previous elections and 
referendums with adjustments to take account of specific local issues.  
 
The fee available ranged from £3,875 to £4,677. The average amount available as a 
fee was £4,123. A fee of £600 was available where the election was not contested. 
 
We continue to recommend that the Scottish Government publicly report on the final 
costs of Scottish Parliament elections (including the actual fee amounts claimed by 
ROs) and the administration of the fees and charges process, in order to ensure 
transparency. 
 
UK Parliament elections 
 
Under the Representation of the People Act 1983, the Returning Officer for a UK 
Parliamentary election in Scotland is the person who has been appointed as the 
Returning Officer for local government elections in that area. Where a constituency 
crosses more than one local government area, the RO is designated by an Order 
made by the Secretary of State.  
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The costs of conducting UK Parliament elections are met by the UK Government 
from the Consolidated Fund. The funding of fees for ROs in Scotland is administered 
and accounted for by the Scotland Office. 
 
The Parliamentary Elections (Returning Officers’ Charges) Order 2015 set the 
maximum recoverable amounts for Returning Officers at the 2015 UK Parliamentary 
general election. 
 
The maximum fee available for Returning Officers at the 2015 UK Parliamentary 
general election was calculated at £475 per 10,000 electors, with a minimum fee of 
£2,500.   
 
The maximum fee available in Scotland ranged from the minimum available fee of 
£2,500 to £4,062. The average amount available as a fee in Scotland was £3,377. 
 
We continue to recommend that the UK Government publicly report on the final costs 
of UK Parliament elections (including the actual fee amounts claimed by ROs) and 
the administration of the fees and charges process, in order to ensure transparency. 
 
European Parliament elections 
 
The conduct of the poll and the counting of votes for European Parliament elections 
is administered by local Returning Officers. The RO for European Parliament 
elections in Scotland is the same person who has been appointed as RO for local 
government elections for each local authority. 
 
In addition, a Regional Returning Officer (RRO) is appointed for each of the 
European Parliament electoral regions in Great Britain, of which Scotland is one. 
Each RRO is responsible for administering the nomination process for parties and 
independent candidates for the electoral region, and has overall responsibility for the 
conduct of the European Parliamentary election within their electoral region. RROs 
can direct ROs to undertake certain functions, and ROs have a duty to comply with 
such directions.  
 
The Deputy Prime Minister, as Lord President of the Council, was responsible in law 
for appointing RROs for each of the 11 electoral regions for the 2014 elections. For 
the 2014 elections the RRO in Scotland was the Convener of the EMB.  
 
The costs of conducting European Parliament elections have been met by the UK 
Government from the Consolidated Fund. The fees for ROs and RROs in Scotland 
have been administered and accounted for by the Scotland Office.  
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The European Parliamentary Elections (Returning Officers’ and Local Returning 
Officers’ Charges) (Great Britain and Gibraltar) Order 2014 set the maximum 
recoverable amount for ROs and RROs. 
 
The available fee for Local Returning Officers was calculated at a rate of £475 per 
10,000 electors. Where this amount would be less than £2,500 they were entitled to 
a minimum of £2,500 to recognise a minimum level of work that is required 
regardless of the size of the electorate. 
 
The maximum fee available ranged from £2,500 to £22,300. The average amount 
available as a fee in Scotland was £6,162. 
  
A 'flat rate' fee of £12,000 was available for all Regional Returning Officers.  
 
We continue to recommend that the UK Government publicly report on the final costs 
of the 2014 European Parliament elections (including the actual fee amounts claimed 
by ROs) and the administration of the fees and charges process, in order to ensure 
transparency. We understand that the UK Government intend to do so before the 
end of 2016. 
 
2014 Scottish independence Referendum  
 
The Scottish Independence Referendum Act 2013 (SIRA) provided for the 
appointment of Counting Officers (COs) and the Chief Counting Officer (CCO) for the 
2104 Scottish independence referendum.  
 
SIRA required Scottish Ministers to appoint the Convener of the Electoral 
Management Board for Scotland (EMB) as CCO for the referendum. The CCO 
appointed the Chief Executive of The City of Edinburgh Council as Deputy Chief 
Counting Officer. The CCO also appointed COs for each of the 32 local government 
areas in Scotland, who in turn were entitled to appoint deputies to carry out some or 
all of their functions as appropriate.  
 
Although SIRA made the CCO responsible for ensuring the proper and effective 
conduct of the referendum, the CO for each local government area was responsible 
for the conduct of the poll and the counting of votes cast in favour of each 
referendum outcome within their local government area.  
 
The costs of conducting the 2014 Scottish independence referendum were met by 
the Scottish Government. The Scottish Independence Referendum (Chief Counting 
Officer and Counting Officer Charges and Expenses) Order 2015 provided for 
payment by the Scottish Government of the charges and expenses incurred by the 
CCO and COs in exercising their functions in relation to the referendum, and 
included the maximum amounts that were recoverable.  
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The maximum fee available for Counting Officers at the 2014 Scottish independence 
referendum was based on expenditure in previous elections and referendums with 
adjustments to take account of specific local issues.  
 
The maximum fee available ranged from the minimum available fee of £2,500 to 
£22,648. The average amount available as a fee was £6,426. 
 
A ‘flat rate’ fee for the Chief Counting Officer was set at a maximum of £25,000.  
 
2016 EU referendum 
 
The European Union Referendum Act 2015 provided that the Chief Counting Officer 
(the Chair of the Electoral Commission) could appoint a Regional Counting Officer 
for each of the eleven electoral regions in Great Britain used for European 
Parliamentary elections. 
 
There were 32 COs for the referendum in Scotland who were designated, under the 
EU Referendum Act, by virtue of their existing appointment as Returning Officers for 
local government elections in each local government area. 
 
Regional Counting Officers (RCOs) were responsible for coordinating the delivery of 
the referendum in their electoral region, and collating the local totals into a regional 
total for approval of the CCO. They were given specific statutory responsibilities 
under the EU Referendum Act for certifying the total number of ballot papers counted 
in the region for which they were appointed, and the total number of votes cast in 
favour of each answer to the question asked in the referendum for the region as a 
whole. In Scotland, the CCO appointed the Convener of the Electoral Management 
Board for Scotland as the RCO. 
 
The costs of conducting UK-wide referendums have been met by the UK 
Government from the Consolidated Fund. The funding for COs and RCOs in 
Scotland at the 2016 EU referendum is being administered by the Electoral 
Commission.  
 
The European Union Referendum (Counting Officers’ and Regional Counting 
Officers’ Charges) Regulations 2016 set the maximum recoverable amount for RCOs 
and COs.  
 
There are no fees set for the CCO. 
 
The maximum fee available for Counting Officers was calculated at £475 per 10,000 
electors, with a minimum fee of £2,500. The maximum fee available ranged from 
£2,500 to £21,111. The average amount available as a fee in Scotland was £5,926. 



LGC/S5/16/13/5 

22 
 

 
A 'flat rate' fee of £12k was available for all Regional Counting Officers, including the 
Convener of the EMB.  
 
The Commission will publish a report on the final costs of the EU referendum 
(including the actual fee amounts claimed by COs) and the administration of the fees 
and charges process in autumn 2017. 
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