
 

 

Bob Doris MSP 
Convener of the Local Government and Communities Committee 
Scottish Parliament 
Edinburgh 
EH99 1SP 
 
 

20th November 2017 
 
Dear Mr Doris, 
 
I’m writing to you to express NHBC’s disappointment at the Local Government and 
Communities Committee’s report on Building Standards, particularly the Committee’s 
conclusion that it is unconvinced that verification should be opened up to providers outwith 
local authorities.  
 
NHBC’s response to the report, which you will find enclosed, outlines a number of 
contradictions and factual inaccuracies that are evident throughout the report. While we 
acknowledge that the Committee is seeking the view of Parliament on the topics raised in 
the report, we have felt it necessary to respond in detail to ensure our concerns are on the 
public record. 
 
The Committee’s report explains that its initial work into the issue of building regulations 
and the verification process was sparked by complaints from a number of individuals 
relating to private house builders. However, the report contains no written evidence from 
individuals outlining complaints to the Committee or any details outlining the scale of 
complaints, or their nature.  
 
Furthermore, the report states that the majority of respondents to the Committee’s call for 
evidence supported verification provision being extended beyond local authorities. Several 
respondents called for pilot studies or other exploratory work to determine the possible 
advantages and disadvantages of an alternative to local authority only provision. 
Additionally, the performance of some local authority verification services have failed to 
improve over a number of years – which is acknowledged by the Scottish Government’s 
own research and the house building industry, and is evident by a number of well-
documented scandals.   
 
Given the evidence outlined above, we are surprised at the Committee’s unwillingness to 
challenge the status quo and feel it is not clear how the Committee has come to its 
conclusion that the case for further consideration into opening up building control is 
unconvincing. We are also disappointed that it does not seek to ask MSPs for their view on 
this question despite asking questions to parliament on every other section of the report. 
 
In the report the Committee also suggests that there is a potential for future streamlining 
building consents that could be lost if verification was extended. It is NHBC’s view that 
amalgamating the function of Roads, Planning and Building Control into one formal consent 
process is unrealistic as it would necessitate considerable legislative and procedural 



 

 

change, something that local authorities would find difficult to deliver given resource 
restraints.  
 
A simpler way to drive improvements and reduce delays in the building control system 
would be to appoint additional providers, which requires no secondary legislation, only 
ministerial approval. For this reason, I believe there is merit in further work being 
undertaken to assess how opening up building control can help improve this vital service. 
 
NHBC will also be sharing our response to the report with MSPs in advance of the 
upcoming debate and calling for the Scottish Parliament to support the case for opening up 
the sector. 
 
If you would like to discuss our response further please do not hesitate to contact me.  
 
Yours sincerely 
 
 
 
 
MALCOLM MACLEOD 
NHBC DIRECTOR SCOTLAND 
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BRIEFING FOR MSPs 

Response to Local Government and Communities Committee: Report into Building Regulations 
and Fire Safety 

Summary 

 NHBC’s prime purpose is to protect buyers of new homes with its bespoke insurance policies and 
to raise the standards of construction of new homes. NHBC is an independent, non–profit 
distributing, regulated insurance company. It pays no dividend, has no shareholders and any 
surplus generated is invested into its purpose of raising standards to improve the quality of UK 
house building.  

 NHBC has considerable experience in delivering a complete building control service and is the 
single largest building control organisation in the UK. By plan checking and inspecting more on 
site NHBC can further improve its core purpose of raising standards.   

 NHBC is disappointed by the Local Government and Communities Committee’s (the Committee) 
initial conclusion that it is ‘not convinced’ that verification should be offered to providers out with 
local authorities. We are also disappointed that it does not seek to ask MSPs for their view on this 
question despite asking questions to parliament on every other section of the report. 

 Our response outlines a number of contradictions and factual inaccuracies that are evident 
throughout the report. While we acknowledge that the Committee is seeking the view of 
Parliament on the topics raised in the report, we have felt it necessary to respond in detail to 
ensure our concerns are on the public record. 

 NHBC is calling for the Scottish Government to open up building control to allow it to provide a 
verification service in Scotland; at present only local authorities are licensed to provide this 
service. The Scottish Government has acknowledged that several local authorities in Scotland 
have been providing a less than satisfactory service to house builders and homeowners by 
choosing not to renew the licenses of all authorities for the standard five-year period 

 NHBC is calling on the Scottish Government to use the measures set out in the Building 
(Scotland) Act 2003 which expressly included provision for ministers to allow private verifiers to 
provide a building control service. 

 House builders are reporting significant delays in receiving both building warrants and 
acceptance of completion certificates under the current system. Delays of this nature are having a 
serious impact on build rate and will impact on the Scottish Government’s commitment to 
increasing the number of new home completions. As a result, currently construction projects are 
commencing without the proper consents and being occupied without the proper completion 
process being fulfilled, as evidenced in the Cole Report.  

Who should verify building standards in Scotland? 

The Committee states in paragraph 4 that its initial work into, and interest in, the issue of building 
regulations and the verification process was focused on complaints from a number of individuals relating 
to private house builders. However, in the press release outlining the remit of the inquiry, the Committee 
makes no reference to a history of complaints. Furthermore, there appears to be no written evidence from 
individuals outlining complaints to the Committee or any details in the report outlining the scale of 
complaints, their nature or whether they had anything to do with either the verification process or any 
particular warranties that might be in place. The level of complaints referenced in the report is contrary to 
the results derived from the independent Customer Satisfaction Surveys that NHBC has been 
undertaking with owners of new homes over the last 12 to 13 years.  
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NHBC questions why the Committee has not asked the view of the Scottish Parliament on who should be 
able to verify building standards in Scotland, given that this subject was part of the original remit of the 
Committee’s inquiry. It asks for informed views on other recommendations but appear to be directing and 
influencing debate on this matter. Furthermore, given how the report outlines the evidence it has received 
on local authority building control in paragraphs 33-42, it is not clear how it has come to its conclusion 
that further consideration to opening up building control should not be taken given that this will lead to 
improving that service. The performance of some local authority verification services have failed to 
improve over a number of years – which is acknowledged by the Scottish Government’s own research 
and the house building industry, and is evident by a number of well-documented scandals. We are 
therefore surprised by the Committee’s reluctance to challenge the status quo:  

 The Committee’s report acknowledges that a majority of respondents believed that verification 
provision should be extended beyond local authorities. 

 A number of organisations have called for an alternative approach; for example, the Scottish 
Building Federation has suggested a pilot scheme and supported the case for further work to be 
taken to explore the potential advantages or disadvantages of opening up building control. 

 Likewise, the Institute of Works and Construction Inspectorate of Great Britain pointed towards 
the impact that local authority cutbacks could lead to outsourcing by independent providers of 
verification. The ICWCI has said it would be ‘advisable for independent inspectors to be under the 
control of a non-profit making organisation’.  

In paragraph 30 the Committee states that it recognises that there is a potential for future streamlining 
building consents could be lost if verification was extended and this is based on a perception that some 
key statutory services could be merged. It is NHBC’s view that amalgamating the function of Roads, 
Planning and Building Control into one formal consent process is unrealistic as it would necessitate 
considerable legislative and procedural change, something that local authorities would find difficult to 
deliver given resource restraints. 

We therefore ask the Scottish Parliament to support the case for further work to explore an 
alternative approach to local authority-only building control. 

Performance of building standards verification 

The Building (Scotland) Act 2003 came into force on 1 May 2005 and gave Scottish ministers the 
authority to appoint approved verifiers. There is no legal obligation on local authorities to provide a full 
Building Control service which is why they are licensed by government for this purpose. It requires no 
secondary legislation to appoint alternative providers but requires ministerial approval. 

Following a recent review of the performance of local authority verifiers, the Scottish Government 
acknowledged that not all local authorities have been performing to a satisfactory standard. This is 
reflected throughout the Scottish Government’s own research by Pye Tait. We are surprised that 
throughout the report, there are no direct mentions of the conclusions of Pye Tait in its 2016 research 
report “Evaluation of the performance of local authorities in their role as building standards verifiers” – 
namely, political influence, poor levels of customer service, inconsistency in application of building 
regulations, lack of or no customer charter, lack of resources and delays to service delivery. 

While 17 local authorities were found to have delivered a strong performance in terms of good turnaround 
times and customer satisfaction and were reappointed for a six-year period, 12 local authorities were 
reappointed for a three-year term only with the acknowledgement that their service had “shown weakness 
in one or more aspects”. Furthermore, as a result of poor performance Glasgow, Edinburgh and Stirling 
Councils were only appointed for a one-year period until April 2018 
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The report points to evidence from Local Authority Building Control (LABC) to the All Party Parliamentary 
Group for Excellence in the Built Environment (APPG) stating that competition has reduced service 
standards in England and Wales. Neither the LABC submission nor the APPG report explicitly states this. 
The LABC submission which is repeated in the report breaks down the volume of complaints received 
about building control in England and Wales and identifies that 27% of these are against LABC members 
and 29% are against NHBC Building Control – quite equitable. Furthermore the Committee’s report does 
not clarify that of all the complaints referred to in the APPG report only 9% related to work needed to 
comply with building regulations.   

In its concluding recommendation in paragraph 42, the Committee states that it is aware that building 
standards can appoint private verifiers or surveyors during times of high demand. The Committee is right 
to conclude that this approach may not be sustainable. We would also point out that that legislation only 
allows Ministers to appoint verifiers and would question how local authority building control are vetting 
such providers for competency to deliver this service on their behalf.  

Fee systems for building warrants 

Current delays and impacts on rate of house building in Scotland 

Under the current building standards system house builders are experiencing significant delays in 
receiving both building warrant consent and acceptance of completion certificates. 

An NHBC registered builder benchmarked the time taken to obtain a stage 2 building warrant from a 
number of different Scottish local authorities. This showed that time could stretch from 9 weeks to 98 
weeks.  For a stage 1 building warrant the timings ranged from 2 weeks to 45 weeks. 

In reality the current delays inherent in the system create such pressure on builders’ programmes that 
they are forced to start work without the proper Building Control consents in place; whilst recognising that 
this practice does not comply with the law, it is a situation that has arisen in recent times out of the current 
delays being experienced in some local authority areas. In addition to this being illegal it raises questions 
about how compliance can be demonstrated or checked.  

The Committee asks the Scottish Government to ensure that building standards departments are 
adequately staffed to improve current service. In our evidence to the Committee we outlined how local 
authorities have not successfully managed a reduction in delays and pointed towards Pye Tait’s 
evaluation that the time taken to grant warrants will actually increase. 

NHBC argues that opening up building control services to more providers would offer choice and 
competition in this sector, which would combat these delays leading to service improvements. This would 
increase the build rate of new homes in Scotland without compromising safety. The fees for building 
warrants are not “ring fenced” against that service. Therefore the income is likely to be used to support 
activities across local authority budget expenditure, rather than being used specifically to resource 
Building Control departments.  

If the fee structure is to be revised, improvements to the service could be achieved if income from an 
increased fee was directed towards improving resourcing and efficiency as well as financing a more 
rigorous inspection process.  

It is not clear how any increase in fees will assist in addressing identified resource issues within local 
authority building control given there are currently no Scottish universities running degree courses in 
Building Control Surveying and the sector has been poor at succession planning with limited if any 
trainees operating in the environment.  
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The fee structure should be broken down and split between the two distinct operational processes carried 
out by verifiers; i.e. the fee should be apportioned between the plan checking process and the number, 
type and quality of site inspections carried out. Site inspections should be clearly linked to a risk 
management strategy and should be capable of being measured to determine the extent of meaningful 
support they provide in terms of identifying breaches to Building Standards. 

Verification/certification process and ‘reasonable inquiry’ 

Paragraph 68 confirms that the current verification process is “pre-emptive” highlighting that the focus of 
verification is on plan checking with no legal requirement to inspect during construction just to make 
“reasonable enquiry” that it complies. However the system does require the verifier to be satisfied that the 
building work complies with the approved plans and the building regulations. 

The method adopted for checking construction on site is the use of Construction Compliance and 
Notification Plans (CCNPs) which in theory were intended to introduce targeted risk based inspections but 
which in practice are failing in this regard.  

Paragraph 76 confirms that there is inconsistency in the application of CCNPs and the Pye Tait report 
stated that these being fully achieved had fallen year on year and had stood at 54% - this data excludes a 
number of local authorities and consequently the real picture could be much worse.  

Under paragraph 77 the poor level and focus of inspections undertaken by building control for major new 
school projects is stated and when compared to the level of key stage inspections and associated 
inspections undertaken by NHBC for new-build homes, it is dismal. It is evidently not based on any proper 
risk assessment of the project, which is confirmed in paragraph 78. This clearly increases the likelihood of 
problems with work under construction being missed and indicates the overreliance being placed on 
paperwork to evidence compliance. 

Inspections during building, including mandatory inspections, and penalties for proceeding 
without a warrant 

Introducing procedural regulations to set a minimum requirement could lead to improvement in service if 
these are clearly established in terms of linking inspection on a project by project basis to construction 
risk. The inspections would need to be meaningful and have an inbuilt process for re-inspection and 
recording.  

In this area the Committee should recognise the contradictions that are evident throughout its report – on 
one hand it recommends that the introduction of mandatory inspections should be considered. On the 
other, it asks government to ensure local authority building control services are adequately resourced, 
without suggesting how this can be achieved in the current financial climate.  

New-build warranty/insurance companies 

We would like the Committee to understand that NHBC issues individual insurance policies to 
homeowners and would respond to a claim against this policy which might only apply to one property. 
NHBC is liable for meeting its obligations under the terms of these policies, and in addition, is regulated 
and approved to offer insurance by the Financial Conduct Authority and the Prudential Regulation 
Authority and its operating model meets with their standards.     

It is not clear how the Committee has come to the conclusion that some homeowners are confused 
between their warranty protection and the role of local authority building inspection. The Committee does 
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not provide any evidence of this, either statistically or any specific examples and we would welcome any 
clarity on this matter. 

NHBC would point out that under the current system in Scotland local authorities are not liable to the 
home owner if they fail in the delivery of the Building Control service, unless it can be proven that they 
were intentionally negligent. In England and Wales, through linking inspections with warranty cover, 
NHBC provide added insurance to protect homeowners if the builder fails to build in accordance with the 
building regulations. NHBC therefore has a vested interest in ensuring its plan checking and on-site 
inspection processes are robust. 

NHBC is an insurance company and the only self-underwriting warranty organisation operating in the UK. 
As previously stated it is a regulated insurance company that is required to comply with strict regulations 
on how we sell our products and reserve for our insurance liabilities. 

Clerk of works 

The proposition on employing a clerk of works seems to have come from the Edinburgh schools inquiry, 
which relates to the construction of new schools under a PFI/PPP contract.  

Employing a clerk of works for that type of project may very well be meaningful given the procurement 
route and that the client is reliant on the contractor delivering a project based on a specification that might 
not be their own. Not all projects are procured in this manner. For new homes covered by NHBC work 
under construction is comprehensively inspected and the expected specification is clearly stated in the 
NHBC Standards.    

We are concerned that the report seems to conflate some of the recommendations from the Cole Report 
which were focused on the PPP sector for public building with building control relating specifically to new 
build homes.   

Accountability and the responsibility of builders and construction firms 

Paragraph 120 asks who should be responsible for redressing faults in construction and once again the 
question when applied to new homes leads to identifying NHBC as a potential solution as the insurance 
and warranty cover is provided to protect home owners should the construction fail.     

LABBS state in paragraph 122 that the new house building sector appears to be uniquely problematic. 
This is not supported or substantiated and it is not therefore clear how this conclusion was arrived at. The 
comment within paragraph 124, attributed to Victor Palombo, is factually incorrect and does not 
accurately portray the level of consumer protection afforded by NHBC and this rebut should be clearly 
noted. 

NHBC provide comprehensive information to its policyholders and we request clarity on paragraph 140 
about what the Committee means by ‘defects or disputes’ as these are terms used in NHBC’s insurance 
policies. The recommendation does not explicitly outline the role of an ombudsman service and how this 
would relate to the building control service or whatever warranty a home owner may have.  

In terms of a statutory system of redress, NHBC would point towards what has been achieved via the 
industry’s approach to self-regulation. Since the Barker Review in 2004, the UK home-building industry 
has significantly improved levels of customer satisfaction.  NHBC was directly involved in establishing the 
processes behind the national new home customer satisfaction surveys which have been in place since 
2004. The industry continues to demonstrate its voluntary commitment to maintaining high standards of 
product delivery which in turn leads to high levels of customer satisfaction.  
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NHBC was instrumental on leading on the development and introduction of the Consumer Code for 
Homebuilders and the most recent Code requirement came into effect on 1st April 2013 and applies to all 
new private home-buyer reservations from that date 

From pre- to post-occupation, the Code helps ensure a consistently high level of customer service is 
maintained by monitoring customer satisfaction and industry compliance. Where there are disputes about 
whether a builder has complied with the Code and the home buyer is out of pocket as a result, there is an 
independent dispute resolution service. 
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APPENDIX: NHBC’s comprehensive inspection process 

Under the current system local authority building control officers often do not visit the site of many of the 
new homes they approve, instead relying largely on desk based assessments. Over the last five years 
local authorities provide an average of 0.54 visits per building warrant issued based on 40,219 
applications. For larger developments where a warrant will cover a number of houses this means that 
visits to individual properties will be significantly lower. 

In comparison when NHBC carries out Building Control in England and Wales, it undertakes a minimum 
of five Key Stage inspections for Building Regulation compliance on every individual new home. 

The five key stages are: 

1. The foundation when it is being excavated and before the concrete is poured. 

2. The superstructure – a check of all external and internal loadbearing walls at a set stage. 

3. Pre-plaster to check all first fix stages complete and compliant – i.e. super-structure masonry 
complete, fire-stopping, roof framing, joinery, electrical and plumbing works. 

4. A pre-handover inspection when the home is complete. 

5. Visual drainage inspection – including testing upon completion 

Additionally our inspectors carry out “frequency inspections” dependent on the risk level given to the site 
– High requires a visit every 5 days, Medium every 15 days and low every 30 days. 

NHBC also carries out bespoke inspections in buildings of multi occupancy to ensure fire separation is 
properly constructed, bespoke inspections of basement construction and it sets benchmark construction 
standards on roofing construction. 

NHBC offers extra consumer protection 

NHBC has a number of insurance products that offer ten-year protection to consumers who purchase 
new homes. The cover is split into five sections: 

Section 1 provides protection against loss of deposit and paying more because of builder insolvency 
before the home is completed. 

Section 2 is very comprehensive and protects against the builder failing to meet NHBC Requirements 
which extends to covering virtually everything in a new home. It applies for the first 2 years following 
completion of the home and initially the homeowner should allow the builder to respond to their concerns. 
If the builder fails to adequately respond NHBC will assume the liability of the builder and resolve. If the 
builder and the homeowner cannot agree that there is a valid complaint then NHBC offer a free resolution 
service the outcome of which is binding on the builder – NHBC find about 70% of these investigations in 
favour of the home owner. 

Section 3 provides protection against physical damage to the home arising from a failure of the builder to 
meet NHBC Requirements and is in place for the last 8 years of the 10 year cover. For a claim to be valid 
the following criteria must be met 

 There must be physical damage to the home 
 The cost of making good the damage must exceed the Minimum Claim Value which currently is 

£1,500.00 –however it should be noted that this is not an excess 
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 The damage has to affect one or more of the specified areas listed in the policy –these generally 
cover everything in the home with the exception of kitchen and bathroom fitments, internal doors, 
ironmongery, electrical wiring, plumbing and central heating systems. 

Section 4 provides insurance for Building Regulations and protects the home owner if there is immediate 
danger to physical health or safety because the builder failed to meet specific building regulations when 
building the main structure of the home. 

As NHBC is not currently licensed to deliver a Building Control service in Scotland this type of insurance 
is not available to home owners in Scotland who are therefore suffering consumer detriment. 

Section 5 provides insurance protection against contaminated land and applies from completion of the 
home and is activated if the contamination is such that it will lead to service of a statutory notice on the 
homeowner. 

The extent of cover provided by NHBC is extensive and in addition to this if the home owner is 
dissatisfied with how NHBC has managed a complaint the homeowner can refer that to the Financial 
Ombudsman. 

Additionally, NHBC was instrumental in establishing the Consumer Code for Homebuilders which requires 
home buyers to be treated fairly by ensuring they are fully aware of the level of service they can expect 
when buying a home. It also places an obligation on the builder to inform purchasers about their 
consumer rights before and after moving into their new home. It includes a low cost dispute resolution 
process and sets levels of compensation. 

While many buyers of new build homes report problems with their home after purchase, the vast majority 
of these are "snagging" issues which are largely aesthetic and should be easily rectified by the builder. 
Where homes are covered by NHBC Buildmark warranty these issues fall under section 2 of the policy 
and are normally resolved quickly. It is important to understand that these types of issues do not include 
any issues with the structure or safety of new build homes. 

About NHBC 

NHBC is the home warranty provider of choice, currently insuring over 1.6m homes across the UK.  

NHBC is an independent and non-profit distributing company. With no shareholders, we are able to invest 
any surplus generated into our purpose of raising standards to improve the quality of UK house-building. 
As an authority on the housing industry, active in research and development, we work with governments, 
parliaments and stakeholders to help shape housing policy. 

NHBC’s prime purpose is to engage with builders and support them in improving the construction quality 
of the new homes they are building. This purpose is underpinned by NHBC’s Virtuous Circle business 
model (see above). NHBC’s checking and inspection of building work for Building Control purposes 
complements this model. The aim is to ensure that homes are built to a high standard and the likelihood 
of defects being built into new homes is minimised.  


