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Stop and Search Code of Practice (Appointed Day) (Scotland) Regulations 
2017 [draft] 

 
Written submission from the Law Society of Scotland 

 

Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish 
solicitors.  With our overarching objective of leading legal excellence, we strive to 
excel and to be a world-class professional body, understanding and serving the 
needs of our members and the public.  We set and uphold standards to ensure the 
provision of excellent legal services and ensure the public can have confidence in 
Scotland‟s solicitor profession. 
 
We have a statutory duty to work in the public interest, a duty which we are strongly 
committed to achieving through our work to promote a strong, varied and effective 
solicitor profession working in the interests of the public and protecting and 
promoting the rule of law. We seek to influence the creation of a fairer and more just 
society through our active engagement with the Scottish and United Kingdom 
Governments, Parliaments, wider stakeholders and our membership.    
 
Our Criminal Law Committee welcomes the opportunity to consider and respond to 
the draft Code of Practice on the Exercise by Constables of Powers of Stop and 
Search of the Person in Scotland. 

General comments 
 
We have previously considered issues around stop and search powers. The Scottish 
Government consulted on a draft Code of Practice for stop and search in March 
20161. Our response highlighted the importance of recording the details of the 
search and also highlighting possible data retention issues, particularly with the 
wider use of body-worn cameras by police officers2. The Scottish Government also 
consulted on police powers to search children and young people for alcohol in March 
20163. Recognising this as a complex issue, our response outlined an approach that 
focused on tackling the supply of alcohol to children and young people, rather than 
the creation of an additional police power that risked alienating this group and 
reducing public confidence in policing4.  

                                                 
1
 https://consult.scotland.gov.uk/organised-crime-and-police-powers-unit/stop-and-

search/user_uploads/00497595.pdf-1  

2
 https://www.lawscot.org.uk/media/882962/crim-stop-and-search-code-of-practice.pdf  

3
 https://consult.scotland.gov.uk/organised-crime-and-police-powers-

unit/under18search/user_uploads/421031_p1--2-.pdf  

4
 https://www.lawscot.org.uk/media/882963/crim-stop-and-search-children-and-young-people-for-

alcohol.pdf  
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https://www.lawscot.org.uk/media/882963/crim-stop-and-search-children-and-young-people-for-alcohol.pdf
https://www.lawscot.org.uk/media/882963/crim-stop-and-search-children-and-young-people-for-alcohol.pdf
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We support the introduction of a Code of Practice on stop and search. Stop and 
search is an important aspect of policing, promoting public safety and helping to 
detect and prevent crime. It is also a significant intrusion into an individual‟s privacy 
and the power to stop and search must be exercised with due care. We believe that 
ensuring stop and search is exercised within the terms established by a Code of 
Practice is a crucial step to ensure lawful and proportionate use of these powers and 
ensuring that stop and search maintains public confidence. We note that a similar 
approach in other jurisdictions, for instance, in England and Wales with the Police 
and Criminal Evidence Act 1984 Code A5.  
 
In line with the recommendations of the Advisory Group on Stop and Search6, we 
welcome the requirement that stop and search be conducted in accordance with the 
Code of Practice, ending the use of consensual/non-statutory stop and search 
(paragraph 3.3 of the Code of Practice).  

Reasonable grounds for suspicion 
 
We welcome the statement in the Code of Practice that the grounds for suspicion 
must have an objective basis (paragraph 4.2). The Code of Practice holds that 
personal factors alone can never support reasonable grounds for suspicion. 
Paragraph 4.3 reads:  

“Personal factors alone can never support reasonable grounds for 
suspicion 
4.3  The following cannot be used alone as the reason for stopping and 
searching any individual: 
(a) a person‟s physical appearance with regard to the relevant protected 
characteristics set out in the Equality Act 2010, section 149, i.e.  age, 
disability, gender reassignment, pregnancy and maternity, race, religion or 
belief, sex and sexual orientation… 
(b) a person‟s clothing or general appearance 
(c) generalisations or stereotypical images that certain categories of people 
are more likely to be involved in criminal activity. 
(d) the fact that a person has any previous convictions.” 

 
We are concerned with this approach, as it suggests that factors such as 
generalisations or stereotypical images could be considered reasonable grounds in 
conjunction with other information or intelligence. Though there is some limited 
qualification of the use of personal factors in paragraph 4.4, the draft Code of 
Practice is markedly different from practice elsewhere. In England and Wales, there 
is a specific prohibition on the use of personal factors. PACE Code A reads:  

“Personal factors can never support reasonable grounds for suspicion 
2.2B Reasonable suspicion can never be supported on the basis of personal 
factors. This means that unless the police have information or intelligence 
which provides a description of a person suspected of carrying an article for 
which there is a power to stop and search, the following cannot be used, 

                                                 
5
 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/414195/2015_Code_A_web-19-

03-15.pdf  

6
 http://www.gov.scot/Resource/0048/00484527.pdf  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/414195/2015_Code_A_web-19-03-15.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/414195/2015_Code_A_web-19-03-15.pdf
http://www.gov.scot/Resource/0048/00484527.pdf


3 

alone or in combination with each other, or in combination with any other 
factor, as the reason for stopping and searching any individual, including any 
vehicle which they are driving or are being carried in: 

(a) A person‟s physical appearance with regard, for example, to any of 
the „relevant protected characteristics‟ set out in the Equality Act 2010, 
section 149, which are age, disability, gender reassignment, pregnancy 
and maternity, race, religion or belief, sex and sexual orientation… or 
the fact that the person is known to have a previous conviction; and 
(b) Generalisations or stereotypical images that certain groups or 
categories of people are more likely to be involved in criminal activity.” 

 
We believe that this divergence in approach requires further consideration. We are 
not convinced that factors such as generalisations or stereotypical images provide 
support to reasonable grounds of suspicion that can be objectively justified. We are 
concerned that protected characteristics, in the absence of a description of a person 
suspected, could be used to justify stopping and searching an individual. We believe 
that there is a risk to alienation if previous convictions (or pending proceedings, as 
outlined in paragraph 4.4 of the draft Code of Practice) can be used as a reasonable 
ground. If previous convictions are to be used, we believe that it would be 
appropriate to include some limitation around the relevance of this past behaviour to 
the reasons for the current stop and search. It would also be helpful for paragraph 
4.3 to articulate more clearly that personal factors in combination with each other 
would not give rise to reasonable grounds for suspicion.  
 
The draft Code also discusses the geographic targeting of stop and search powers. 
Paragraph 4.5 states, “Targeting searches in a particular area at specified crime 
problems not only increases their effectiveness but also minimises inconvenience to 
members of the public. It also helps justify the use of powers of stop and search, 
both to those who are searched and to other members of the public.” We believe that 
further clarity around geographic targeting may be helpful. Recent European Court of 
Human Rights cases have considered issues around Article 8 of the European 
Convention on Human Rights and the use of geographically targeted and preventive 
searching (for instance, Colon v. the Netherlands7). Particularly if personal factors 
can be considered as part of reasonable grounds for suspicion, we believe that some 
care may be required around geographic targeting, such as the length for which a 
location may be considered as a justification or the size of that geographic area.  

Stop and search engages the right to a private life under Article 8. The exercise of 
police discretion in respect of the use of stop and search powers is an interference 
with that right which must be proportionate and justifiable in order to comply with the 
European Convention of Human Rights.8 This ought to be reflected in the Code of 
Practice.   

                                                 
7
 (2012) 55 EHRR SE5 

8 Colon v. the Netherlands (2012) 55 EHRR SE5; Gillan and Quinan v UK [2010] ECHR 28 
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Public awareness 
 
We welcome the requirement for the draft Code of Practice to be available for 
viewing at police stations or online (paragraph 1.10 of the draft Code). There could 
be a number of other ways in which awareness of stop and search rights and 
responsibilities could be provided, careful consideration ought to be given to 
methods which ensure the Code of Practice is available, and accessible (available in 
a range of formats and languages), to persons prior to their being subject of a 
search. 
 
The Society notes that in 2015 a pilot study was undertaken of the Fife Division 
(Police Scotland) Stop and Search9. As part of the pilot the Fife Division introduced 
an advice slip for persons who were made subject to stop and search, the report 
noted that “[t]his document is issued to people who have been stopped and 
searched and it includes information about the grounds on which one may be 
stopped and searched.”10 In addition, an “aide memoire” was issued to officers as a 
reminder of the premises upon which they should take decisions to stop and 
search.11 
 
Law Society of Scotland 
20 January 2017 
 

                                                 
9 M O'Neill, L Aston, and A Krause, "The Fife Division (Police Scotland) Stop and Search Pilot Evaluation: 

Findings and Recommendations" (2015).  

10
 M O'Neill, L Aston, and A Krause, "The Fife Division (Police Scotland) Stop and Search Pilot Evaluation: 

Findings and Recommendations" (2015), page 62 and Appendix 7.  

11
 M O'Neill, L Aston, and A Krause, "The Fife Division (Police Scotland) Stop and Search Pilot Evaluation: 

Findings and Recommendations" (2015), page 72 and Appendix 8. 

http://www.sipr.ac.uk/downloads/Stop_and_Search_Pilot_Evaluation_Report.pdf
http://www.sipr.ac.uk/downloads/Stop_and_Search_Pilot_Evaluation_Report.pdf
http://www.sipr.ac.uk/downloads/Stop_and_Search_Pilot_Evaluation_Report.pdf
http://www.sipr.ac.uk/downloads/Stop_and_Search_Pilot_Evaluation_Report.pdf
http://www.sipr.ac.uk/downloads/Stop_and_Search_Pilot_Evaluation_Report.pdf
http://www.sipr.ac.uk/downloads/Stop_and_Search_Pilot_Evaluation_Report.pdf

	General comments
	Reasonable grounds for suspicion
	Stop and search engages the right to a private life under Article 8. The exercise of police discretion in respect of the use of stop and search powers is an interference with that right which must be proportionate and justifiable in order to comply wi...
	Public awareness

