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Justice Committee 
 

Remand 
 

Written submission from Police Scotland 
 

1. “Remand” has a number of meanings within criminal justice and can refer to: 
 

 Those accused who are held in police custody pending their first appearance 
at court. 
 

 Those charged by the police and remanded on bail to appear at court at a 
specified time, date and court – an “undertaking”. 
 

 Those accused remanded in custody by the court at their first, or subsequent, 
appearance. 
 

 Those accused remanded on bail by the court at their first, or subsequent, 
appearance – a category which can include the use of electronic tagging. 
 

 Those accused whose case is remanded to a higher or lower court for appeal 
or further progress. 
 

2. For the purposes of this submission, Police Scotland will consider “remand” as it 
pertains to the holding in police custody prior to the first appearance at court; and 
how police prosecution reports can influence the decision of prosecutors to 
oppose bail, and to seek remand in prison until any further court diet. 

 
Remand in police custody 

3. Holding an individual in police custody pending appearance at court is a 
permitted breach of Article 5 of the European Convention on Human Rights 
(ECHR) - the right to liberty. Such breaches must be proportionate, necessary, 
legitimate and subject to appropriate scrutiny and ongoing review. 
 

4. Such breaches take place under legislative provision or Shrieval instruction, for 
example arrest on warrant; and as an operational decision by the police to 
safeguard victims or witnesses, to reduce the impact of an incident or to offer 
community reassurance. Lord Advocate Guidelines provide guidance on when an 
accused could be liberated by the police, and by extension when they should not 
be liberated. The implementation of the police aspects of Criminal Justice 
(Scotland) Act 2016 is imminent and this submission is made on the basis of the 
new provisions. 
 

5. For those people arrested on warrant, the requirement for them to be remanded 
in police custody prior to court appearance has shifted considerably with the 
provisions of the CJ(S) Act 2016. Section 25 of the Act refers to liberation by the 
police following arrest on warrant (other than a warrant granted under section 
37(1) for post-charge questioning) and permits release on undertaking, with or 
without special conditions (remanded on police bail). This has the potential to 
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significantly reduce custody volumes, as current custody data suggests around 
one third  are arrests on warrant. 
 

6. The remand of an accused in police custody prior to court appearance can also 
be an operational decision, subject to review by Force Custody Inspectors and by 
Custody Review Inspectors. They will consider a range of factors, not affected by 
the new Act, in reaching their decision, which include:  
 

 The seriousness of the offence, and whether or not, the case is likely to 
proceed on petition. 
 

 The threat, risk and harm to the victim, witnesses or community if released on 
bail. 
 

 The behaviour of the accused – the failure to appear at previous court diets, 
the likelihood of further offending, of obstructing justice, or interfering with 
witnesses.  
 

 Whether or not a request for remand post-first appearance has been made in 
the prosecution report by the investigating officer, after their assessment of 
risk and the wider circumstances. 

 
7. Remand in police custody is expected to reduce, with a shift from custody cases 

to release on undertaking (remand on bail) based largely on the duty, expressed 
in Section 50 of the Act, not to hold people in police custody “unreasonably or 
unnecessarily”. When combined with the Lord Advocate Guidelines, the 
presumption of liberty (in pursuit of the Article 5 right) is demonstrable. 
 

8. The new ability of the police to set a bail condition of a curfew could reduce 
further the number of those remanded in police custody. There are cases where 
this occurs, in order to secure the curfew as a bail condition via COPFS at court. 
 

9. There are specific areas of police business where remand is mentioned as a 
possibility, for those accused who are released on bail pending first or 
subsequent appearance at court. For example, the “Domestic Abuse Toolkit” 
includes a letter for the accused which contains this paragraph:  
 

“If there are reasonable grounds to suspect that you are breaking, have 
broken or are likely to break any of your undertaking/bail conditions we will 
report the circumstances to the Crown Office and Procurator Fiscal Service in 
order to seek a review of your conditions and/or arrest you without warrant 
and return you to court requesting that you be remanded in custody in prison 
pending a trial date being set.” 
 

Police case reporting 

10. Once reported to COPFS, the depute marking the case has the responsibility to 
consider bail and remand information contained in the police report. They assess 
each case on its facts and circumstances and consider whether to oppose bail or 
not, and whether to seek any special conditions of bail. Any assessment 
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expressed by the police as to bail or remand can be of assistance to the 
Prosecutor in their decision-making but does not in any way preclude an opposite 
view being taken. Where there is no opinion offered by the police, the Prosecutor 
is entitled to oppose bail or not as they see fit based on the information available. 
There are a number of factors which play a part in the decision but COPFS are 
guided by Section 23C of the Criminal Procedure (Scotland) Act 1995, which sets 
out the relevant grounds when considering bail. There must be substantial risk 
that: 
 

 The accused might abscond or fail to appear; or  
 

 That the accused might commit further offences; or  
 

 The accused may interfere with witnesses or obstruct the course of justice; 
or 

 

 Any other substantial factor which justifies keeping the accused in custody. 
 
11. Subsection 2 of Section 23, outlines the material considerations for such an 

assessment which include the nature of the offences; the probable disposal in the 
case; whether the individual was subject to a bail order, licence or parole, or 
deferred sentence when the offence was committed; the nature of any previous 
convictions; and any associations and community ties of the person. Section 23D 
sets out the circumstances where bail will only be granted in exceptional 
circumstances. 
 

12. COPFS have not issued guidance which specifically requires or recommends that 
the police “request” an individual to be remanded. The seriousness of the crime, 
and consultation with COPFS, can result in a remand being a necessity to 
progress enquiries. The introduction of Investigative Liberation may affect the 
number of cases where enquiries are not yet complete but a report has been 
submitted to COPFS. Currently, those cases may be considered for remand, but 
in future may not be reported until those further enquiries have been completed. 
 

13. COPFS have an expectation that there will be a reduction in the number of 
people remanded in police custody for court, however, a higher proportion of 
them could be cases where remand at court might be appropriate. Individuals 
who would previously have been kept in custody for court are expected to be 
released by the police on undertaking with conditions attached.  
 

14. Section 79 of the new Act reforms the time limits for cases proceeding in Sheriff 
and Jury Court, in particular the period where the accused can be remanded in 
custody pending a first diet and trial. These timelines have been brought in line 
with the corresponding High Court limits. 
 

15. The amendments (subsection (2)(a) and (b)) prevent the accused being tried on 
Sheriff and Jury indictment where the first diet is not commenced within 11 
months of the first appearance on petition. That period can be extended by the 
court, under section 65(3) of the Criminal Procedure (Scotland) Act 1995. The 12-



4 

 

month period within which the trial must be commenced, as specified in section 
65(1)(b) of the 1995 Act is unaffected. 
 

16. Under the new Act, an accused remanded in custody, must be liberated after 110 
days, if no first diet has been held, and after 140 days if such a diet has been 
held, unless the trial has started. These periods can be extended by the court 
under section 65(5) of the 1995 Act, and again, now mirror High Court procedure. 
 

17. This can put pressure on the police to complete their enquiries and report their 
findings within the time limits permissible for an indictment. Remanded in custody 
cases have a far shorter time period than remanded on bail cases. 
 

18. The considerations involved in granting bail or not, is consistent with legislative 
provision in England and Wales, where the factors include:  
 

 Charged with a serious crime. 
 

 Convicted of a serious crime in the past. 
 

 The police think the accused may not go to the court hearing. 
 

 The police think the accused may commit another crime while on bail. 
 

 The accused has been given bail before and not stuck to the terms. 
 

 The accused might be remanded until the trial begins, even if previously given 
bail. 

 
19. There are “Custody Time Limits” (which apply to each charge and not the 

offender) which safeguard the un-convicted by preventing them from being held 
in pre-trial custody for excessive periods. The Regulations governing these Time 
Limits require the prosecution to progress cases to trial expeditiously. The diligent 
handling of Custody Time Limits cases is a corporate priority for the Crown 
Prosecution Service. 
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