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Justice Committee 
 

Remand 
 

Written submission from the Senators of the College of Justice 
 
Issues of bail and remand arise considerably less often in the High Court than in the 
sheriff court. This is because there are fewer cases and bail or remand has usually 
already been decided by the sheriff on a detained person‟s first appearance on 
petition or at full committal.  
 
We adopt the submissions of the Sheriff‟s Association as to the statutory reasons 
and the approach taken. We add the following observations regarding the High 
Court: 
 
I. The circumstances in which bail or remand is considered in the High Court 

 
Post Indictment 
1. If an application has been made for bail after a High Court indictment has 

been served. 
 
Adjournment and Delay 
2. Where the case against an accused held on remand has to be adjourned or 

cannot proceed within the statutory time limits. The judge must decide 
whether it is appropriate to grant bail or extend the time limit. 

 
Post -Conviction 
3. Where a person is convicted in the High Court and the case is adjourned for 

sentence - usually to obtain pre-sentence Criminal Justice Social Work 
(CJSW) or other background reports. Where the accused is on bail then a 
question may arise as to whether bail should continue. Considerations 
include: 

 The accused having been convicted, the presumption of innocence has 
been displaced. 

 The seriousness of the offence and likelihood of a custodial sentence – 
in the High Court there is a high likelihood of a custodial sentence of 
some length. 

 Previous convictions – length, seriousness, previous breach of bail 
orders. 

 The understanding that CJSW reports are best prepared in conditions 
of release in the accused‟s home environment. 

 
Release Pending an Appeal 
4. Applications are sometimes made for bail (interim liberation) pending a 

solemn appeal.  Section 112(2) of the Criminal Procedure (Scotland) Act 1995 
Act provides that it is only in „exceptional circumstances‟ that interim liberation 
be granted in advance of a note of appeal (containing the grounds of appeal) 
being lodged.  
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At that stage, once again the presumption of innocence has been displaced.  
The court would be likely to grant liberation only where the sentence is 
relatively short, where the accused may have served a significant period of his 
sentence before an appeal would be heard or there are particular personal 
circumstances. The prospects of success of any grounds of appeal do not 
normally weigh heavily. The seriousness of the conviction and sentence 
imposed are of weight. 

 
II. Remand to Ensure Attendance 
 
Given the presumption in favour of bail there must be significant concerns over 
securing attendance at the High court before an accused is remanded. To be 
compatible with Article 5(3) there must be information before the court of a “well -
founded fear” that, if released, the accused would fail to appear.  Such concerns 
could include the conduct of the accused; a previous failure to attend a court diet; 
and where information is provided by the Crown which yields the inference of likely 
flight (Stogmiller v Austria (1979-80) 1 EHRR 115). 
 
III. Data  
 
Reasons will be given orally by the judge in court, in any decision to refuse or 
withdraw bail. Judges only provide written reasons when a bail appeal is lodged - 
see section 32 (3C) of the Criminal Procedure (Scotland) Act 1995. Any report is 
retained with the bail appeal papers. It is not with the indictment. 
 We are not aware of any other data being held. 
 
IV. Social Work Services  
 
There is no longer any CJSW representatives permanently based in the High Court. 
They have a room available to them in Edinburgh High Court from which papers are 
stored or collected.  Social work staff are in attendance at the Sheriff court and may 
be available should the High Court request their attendance.  We understand it is a 
similar position in Glasgow, Livingston and Aberdeen. This situation makes access 
to information and options in respect of bail or remand more difficult to achieve. 
Accused appearing in the High Court are often extremely vulnerable. 
 
V. Bail Supervision 
 
It is our understanding that at the High Court, whilst Bail Supervision is available in 
theory, it is rarely, if ever, used. This may be, in part at least, as a result of lack of 
information. The High Court does not have an alternative to Bail Supervision. 
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