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Justice Committee 

 

Remand 

 

Written submission from the Scottish Courts and Tribunals Service 
 
We thank you for the request by the Justice Committee for further information in 
relation to the use of remand in Scotland, to which I respond on behalf of the 
Scottish Courts and Tribunals Service (“the SCTS”).  
     
The response is submitted by the SCTS in fulfilment of its function to provide 
efficient and effective administration to the courts. This response does not include 
the views of the Judiciary. 
 
We consider that for the purposes of a response the request for information might 
be regarded as falling into two parts as set out below:- 
 

Part 1 
 
Q1. The reasons for remanding to custody, and whether any data is held as to why 
the court decides to remand to custody. 
  
Q2. The Committee heard from David Strang, HM Chief Inspector of Prisons for 
Scotland, that remand can be used as a "heavy handed" way to ensure attendance 
(written submission and Official Report col.21). Do you have any data or views on 
how often remand is used to ensure court attendance? 
 
Q3. The proportion of those held on remand who go on to receive non-custodial 
sentences or are found not guilty. 
 

Response 

 
Q1. The entitlement to bail and the grounds relevant to the grant or refusal of bail 
are set out in section 23B and 23C of the Criminal Procedure (Scotland) Act 1995 
respectively. Those sections are subject to the restriction on the grant of bail set out 
in section 23D of the said Act where the accused appears in solemn criminal 
proceedings.  
 
In relation to data held on the reasons for refusal of bail, Section 24(2A) of the 
Criminal Procedure (Scotland) Act 1995 requires the court when granting or refusing 
bail to state its reasons. There is however no statutory requirement for the clerk to 
record those reasons. We note that any recording in court papers of the reason for 
a remand made prior to conviction could be prejudicial to the accused at any future 
trial diet.  
 
Copies of the relevant sections are set out in Annex A to this response. 
 
Q2. As there is no requirement to record the reasons for the use of remand we are 
unable to provide any data which would assist with this question. 
 

http://www.scottish.parliament.uk/S5_JusticeCommittee/Inquiries/Remand-HMIPS.pdf
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Q3. We would ask the committee to note that the SCTS operates a live operational 
case management system which is structured for operational needs rather than for 
statistical reporting or research purposes. Given the short period for response we 
have been unable to determine whether that data would be able to be extracted 
from the SCTS case management system and, if that is possible, how long such a 
process might take.  
 
Should the committee wish we could examine whether the data is recoverable, the 
length of time that might take, the resources that might be involved in recovery 
including the costs that might be engendered by the involvement of any necessary 
external contractor, and provide an update to the committee in due course. 
 

Part 2 
 
Q1. What information is available to the court, for example from criminal justice 
social work, when making its decision on whether to remand to custody? 
 
Q2. The availability of social work services in courts across Scotland. 
 
Q3. The availability of alternatives to remand, such as bail supervision. Evidence to 
the Committee suggested that these are not consistently available throughout 
Scotland. 
 

Response 
 
Q1. In general the information on which court makes a decision to refuse bail is 
presented to the court by the prosecutor and the solicitor for the accused.  
 
In areas where bail supervision is operable the bail supervision officer will prepare a 
report which will be made available to parties and to the sheriff. The bail supervision 
report may have attached a copy of a previous criminal justice social work report 
where the bail supervision officer considers this appropriate.  Local bail supervision 
officers liaise with COPFS and our understanding is that the bail supervision officer 
will prepare this report for those pre-conviction cases where it has been intimated by 
the prosecutor that bail is to be opposed.  
 
Q2. The SCTS does not hold information centrally on the availability of social work 
services in courts across Scotland. However, in an effort to assist the committee, in 
the time available we have canvassed a number of courts. The general picture in 
larger courts is that social work officers sit in a variety of sentencing and custody 
courts to give advice as and when required. In other circumstances, at the request 
of the Sheriff, court staff may contact Social Work officers who in many instances 
are located within the court building, to attend in the courtroom.  In smaller courts 
there may be no permanent presence in the building and social work officers 
generally attend for criminal court business on an ad hoc basis. 
 
Q3. In relation to the 3rd question as noted above we do not hold information on the 
availability of bail supervision centrally. 
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If you need any further information, please do not hesitate to contact me. 
 
David Smith 
Acting Deputy Head of Legislation Implementation Team  
2 February 2018 
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ANNEX A 

 

Criminal Procedure (Scotland) Act 1995 c. 46 

Part III 

BAIL 
 

23B Entitlement to bail and the court's function 
(1) Bail is to be granted to an accused person— 
(a) except where— 
(i) by reference to section 23C of this Act; and 
(ii) having regard to the public interest, 
there is good reason for refusing bail; 
(b) subject to section 23D of this Act. 
(2) In determining a question of bail in accordance with subsection (1) above, the 
court is to consider the extent to which the public interest could, if bail were granted, 
be safeguarded by the imposition of bail conditions. 
(3) Reference in subsections (1)(a)(ii) and (2) above to the public interest includes 
(without prejudice to the generality of the public interest) reference to the interests of 
public safety. 
(4) The court must (without prejudice to any other right of the parties to be heard) 
give the prosecutor and the accused person an opportunity to make submissions in 
relation to a question of bail. 
(5) The attitude of the prosecutor towards a question of bail (including as to bail 
conditions) does not restrict the court's exercise of its discretion in determining the 
question in accordance with subsection (1) above. 
(6) For the purpose of so determining a question of bail (including as to bail 
conditions), the court may request the prosecutor or the accused person's solicitor or 
counsel to provide it with information relevant to the question. 
(7) However, whether that party gives the court opinion as to any risk of something 
occurring (or any likelihood of something not occurring) is a matter for that party to 
decide. 
 

23C Grounds relevant as to question of bail 
(1) In any proceedings in which a person is accused of an offence, the following are 
grounds on which it may be determined that there is good reason for refusing bail— 
(a) any substantial risk that the person might if granted bail— 
(i) abscond; or 
(ii) fail to appear at a diet of the court as required; 
(b) any substantial risk of the person committing further offences if granted bail; 
(c) any substantial risk that the person might if granted bail— 
(i) interfere with witnesses; or 
(ii) otherwise obstruct the course of justice, 
in relation to himself or any other person; 
(d) any other substantial factor which appears to the court to justify keeping the 
person in custody. 
(2) In assessing the grounds specified in subsection (1) above, the court must have 
regard to all material considerations including (in so far as relevant in the 
circumstances of the case) the following examples— 
(a) the— 
(i) nature (including level of seriousness) of the offences before the court; 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=41&crumb-action=replace&docguid=I65E26230A3B711DCB3ECC05DFE4CE4D4
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=41&crumb-action=replace&docguid=I65E56F70A3B711DCB3ECC05DFE4CE4D4
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(ii) probable disposal of the case if the person were convicted of the offences; 
(b) whether the person was subject to a bail order when the offences are alleged to 
have been committed; 
(c) whether the offences before the court are alleged to have been committed— 
(i) while the person was subject to another court order; 
(ii) while the person was on release on licence or parole; 
(iii) during a period for which sentence of the person was deferred; 
(d) the character and antecedents of the person, in particular— 
(i) the nature of any previous convictions of the person (including convictions [by 
courts outside the European Union] 

2
 );  

(ii) whether the person has previously contravened a bail order or other court order 
(by committing an offence or otherwise); 
(iii) whether the person has previously breached the terms of any release on licence 
or parole (by committing an offence or otherwise); 
(iv) whether the person is serving or recently has served a sentence of imprisonment 
in connection with a matter referred to in sub-paragraphs (i) to (iii) above; 
(e) the associations and community ties of the person. 
 

23D Restriction on bail in certain solemn cases 
(1) Where subsection (2) or (3) below applies, a person is to be granted bail in 
solemn proceedings only if there are exceptional circumstances justifying bail. 
(2) This subsection applies where the person— 
(a) is accused in the proceedings of a violent or sexual offence; and 
(b) has a previous conviction on indictment for a violent or sexual offence. 
(3) This subsection applies where the person— 
(a) is accused in the proceedings of a drug trafficking offence; and 
(b) has a previous conviction on indictment for a drug trafficking offence. 
(4) For the purposes of this section— 
“drug trafficking offence” has the meaning given by section 49(5) of the Proceeds of 
Crime (Scotland) Act 1995 (c.43); 
“sexual offence” has the meaning given by section 210A(10) and (11) of this Act; 
“violent offence” means any offence (other than a sexual offence) inferring personal 
violence. 
(5) Any reference in this section to a conviction on indictment for a violent or sexual 
offence or a drug trafficking offence includes— 
(a) a conviction on indictment in England and Wales or Northern Ireland for an 
equivalent offence; 
(b) a conviction in a member State of the European Union (other than the United 
Kingdom) which is equivalent to conviction on indictment for an equivalent offence. 
(6) Any issue of equivalence arising in pursuance of subsection (5) above is for the 
court to determine. 
(7) This section is without prejudice to section 23C of this Act. 
 

24.— Bail and bail conditions. 
(1) All crimes and offences are bailable.  
(2) Nothing in this Act shall affect the right of the Lord Advocate or the High Court to 
admit to bail any person charged with any crime or offence. 
 
(2A) Whenever the court grants or refuses bail, it shall state its reasons. 
(2B) Where the court— 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=41&crumb-action=replace&docguid=I65E26230A3B711DCB3ECC05DFE4CE4D4#targetfn2


6 

(a) grants bail to a person accused of a sexual offence (having the meaning given by 
section 210A(10) and (11) of this Act); and 
(b) does so without imposing on the accused further conditions under subsection 
(4)(b)(i) below, 
the court shall also state why it considers in the circumstances of the case that such 
conditions are unnecessary. 
(3) It shall not be lawful to grant bail or release for a pledge or deposit of money, 
and— 
(a) release on bail may be granted only on conditions which subject to subsection (6) 
below, shall not include a pledge or deposit of money; 
(b) liberation may be granted by the police under [section 25 of the Criminal Justice 
(Scotland) Act 2016] 

3
 .  

(4) In granting bail the court or, as the case may be, the Lord Advocate shall impose 
on the accused— 
(a) the standard conditions; and 
(b) such further conditions as the court or, as the case may be, the Lord Advocate 
considers necessary to secure— 
(i) that the standard conditions are observed. 
 
(5) The standard conditions referred to in subsection (4) above are conditions that 
the accused— 
(a) appears at the appointed time at every diet relating to the offence with which he 
is charged of which he is given due notice or at which he is required by this Act to 
appear;  
(b) does not commit an offence while on bail; 
(c) does not interfere with witnesses or otherwise obstruct the course of justice 
whether in relation to himself or any other person;  
(ca) does not behave in a manner which causes, or is likely to cause, alarm or 
distress to witnesses; 
(cb) whenever reasonably instructed by a constable to do so— 
(i) participates in an identification parade or other identification procedure; and 
(ii) allows any print, impression or sample to be taken from the accused; 
 
(d) makes himself available for the purpose of enabling enquiries or a report to be 
made to assist the court in dealing with him for the offence with which he is charged; 
and 
 
(e) where the (or an) offence in respect of which he is admitted to bail is one to 
which section 288C of this Act applies, does not seek to obtain, otherwise than by 
way of a solicitor, any precognition of or statement by the complainer in relation to 
the subject matter of the offence. 
 
(6) The court or, as the case may be, the Lord Advocate may impose as one of the 
conditions of release on bail a requirement that the accused or a cautioner on his 
behalf deposits a sum of money in court, but only where the court or, as the case 
may be, the Lord Advocate is satisfied that the imposition of such condition is 
appropriate to the special circumstances of the case. 
 
(6A) Subsection (6) above does not apply in relation to an accused admitted to bail 
under section 65(8C) of this Act. 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=39&crumb-action=replace&docguid=I5A7DA460E44911DA8D70A0E70A78ED65#targetfn3
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=50&crumb-action=replace&docguid=I692D72F0E44A11DA8D70A0E70A78ED65
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(7) In any enactment, including this Act and any enactment passed after this Act— 
(a) any reference to bail shall be construed as a reference to release on conditions 
in accordance with this Act or to conditions imposed on bail, as the context requires; 
(b) any reference to an amount of bail fixed shall be construed as a reference to 
conditions, including a sum required to be deposited under subsection (6) above; 
(c) any reference to finding bail or finding sufficient bail shall be construed as a 
reference to acceptance of conditions imposed or the finding of a sum required to be 
deposited under subsection (6) above. 
 
(7A) In subsection (5)(e) above, “complainer” has the same meaning as in section 
274 of this Act. 
(8) In this section and sections 25 and 27 to 29 of this Act, references to an accused 
and to appearance at a diet shall include references respectively to an appellant and 
to appearance at the court on the day fixed for the hearing of an appeal. 
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