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I share the views of most of those who have already given evidence to this 
committee that the remand population in Scotland is disproportionately high in 
comparison with many of our European neighbours, that many of those remanded do 
not present a danger to the community and that efforts should be made to reduce the 
numbers held on remand.  
 
In my evidence I would like to focus on the decision making of the courts. Why do 
the courts remand offenders in custody?  
 
This question is difficult to answer because of the lack of data. Published court 
statistics are not very helpful because they link sentence with principal offence, but 
not with criminal record nor with other information about an offender that is contained 
in a criminal justice social work report. I am able to present some unpublished data 
from a very small study in a Scottish Sheriff Court conducted in August 2016. The 
research was conducted by the court to provide information for the Judicial Institute 
and has not been published. The research design has limitations but the results 
provide some insights which may be helpful. 
 
Sheriffs were asked to record reasons for summary sheriff court refusal of bail 
decisions. They were not restricted in the number of reasons which they could list. 
 
Reasons 
 

1. Section 23 D      1 
2. No application for Bail     9 
3. Previous Convictions    41 
4. Nature of the Offence    38 
5. No fixed abode     8 
6. Bail previously granted in another case  13 
7. Breach of bail     13 
8. Likelihood to abscond    8 
9. Other       20 (incl on licence) 

60 cases 
 
In 5 cases a single reason was given for remand. 3 of these were no fixed abode, 
one public safety and one likelihood to abscond. In all other cases multiple reasons 
were noted (between 2-5).  
 
As judges were allowed to give multiple reasons it is difficult to measure the effect of 
any particular reason.  In well over half of all the cases, previous convictions and the 
nature of the offence (presumably the seriousness of the offence) were the two most 
common reasons for remand. This is in line with international research which shows 
that these factors are the two best predictors of custodial sentences. 
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26 of the 151 reasons recorded previous bail or breach of bail as reasons. Previous 
bail means that the offender was on bail at the time the new offence/s was/were 
committed.   If we add to this the likelihood to abscond, this reaches 34. No 
application for bail was made in 9 cases (presumably because there appeared to be 
no significant chance of bail being granted) which takes the total to 43. Many of the 
“other” reasons were “on licence”. Taking these together as either having breached 
an order of the court or considered likely to breach an order of the court, this 
becomes another significant reason for remand. These might be described as 
offences against public justice which McIvor and Burman suggest are a major reason 
for the use of short prison sentences for female offenders. 
 
The  data shows that a significant proportion of  reasons given for remanding 
offenders in custody relate to their history of involvement in the criminal justice 
system with a number having failed to comply with one or another order of the court 
probably also with some degree of frequency. 
 
Offenders are rarely remanded solely because of the seriousness of the offence or 
because they present a danger to the community. 
 
There is also likely to be a significant crossover between these offenders and those 
who receive short prison sentences. A parallel study for one month in the same court 
found that around two thirds (22/31) of those sentenced to terms of less than twelve 
months were either already in prison (12) (not clear whether sentenced or on 
remand) or were in breach of a court order of some kind (10).  
 
Taken together these studies provide a small insight into court decision making. 
 
Offenders may be remanded because the offence is serious, or to protect the public 
but more frequently it would appear, remand is used for offenders who have a 
significant history of failure to comply with court orders, probably often combined with 
a significant criminal record. Why do the courts take the view that remand is 
necessary in these cases? We can only speculate. Probably a combination of a 
concern for the waste of resources involved in pursuing an offender who consistently 
fails to comply with court orders and the perception that many of these offenders will 
ultimately receive a custodial sanction because of the length of their records and 
their records of non-compliance. 
 
As other evidence to the committee has suggested many of these offenders are 
likely to have chaotic lives characterised by some combination of alcohol and drug 
addictions, homelessness, unemployment and mental health problems. In effect the 
court is being asked to apply a criminal justice solution to a problem which many 
would see as public health or welfare issues. 
 
As others have suggested, there may be scope to extend the use of bail supervision 
and/or electronic monitoring to address this issue. However, many sheriffs would 
argue that sooner or later, failure to comply with court orders must lead to an 
unavoidable consequence and under current arrangements, that means 
imprisonment. 
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