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Justice Committee 
 

Inquiry into the role and purpose of the Crown Office and Procurator Fiscal 
Service 

 
Written submission from David Hingston 

 
As a retired former PF of 26 years’ experience and thereafter a defence solicitor for a 
further 10 years and having read the article in the Herald of 12th November, I have 
some comments as follows which may be of assistance to the Committee. 
 
From my own experience and from talking to other solicitors and Sheriffs there are 
cases being taken to trial which should never have been taken up, let alone proceed 
to trial. These are cases where either there never was sufficient admissible evidence 
or further enquiries show that essential evidence is no longer available. Taking up 
and insisting on prosecuting such cases is to the detriment of the victim, witnesses, 
court time and costs and indeed justice itself. 
 
The police should not report any case where there is insufficient admissible 
evidence. If they do, then they are failing to check and monitor the quality of reports 
being submitted. It may be partly explained, but not wholly, by the directive from 
Crown Office that those charged with domestic violence should be arrested and kept 
in custody to appear at court the next day. Too often they are then released the next 
morning by the PF who, on reading the submitted report, finds there never was the 
requisite corroboration. 
 
It is the fundamental duty of the PF to consider the whole evidence, not only when 
initially reported (usually in summary form), but also thereafter up to, and including, 
the trial, to ensure that there is sufficient evidence. If there is not, then they should 
either instruct the police to seek more or discontinue the case. This is not always 
happening. 
 
Obvious opportunities to review are on receipt of full statements, after discussion 
with the defence and at intermediate diet. These are not alternatives. 
 
Why are deputes failing in this regard? Is it because they are fearful of being 
criticised for taking decisions not to prosecute? Fearful because they believe COPFS 
management will downgrade their annual box marking thereby affecting pay and 
prospects or COPFS will not support them against complaint from victims for doing 
so? Maybe there are too many chiefs and not enough in the front line leaving the 
latter overworked and without enough time to prepare and consider cases properly. 
There are more than sufficient layers of management within COPFS. Where does 
the buck stop? Who is supervising who and how? 
 
It is also important that only those witnesses actually required to give evidence are 
cited. Unfortunately, and primarily as a direct consequence of COPFS instruction, 
this is not the case. COPFS targets result in witnesses being cited from the list 
attached to the summary report and before the PF receives and considers the full 
statements. These statements may show that any given witness is not required. By 
waiting to cite until after receipt of full statements encourages the police to submit 
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them and the PF then to read them as early as possible so that a proper decision 
can be taken on the evidence and witnesses required. When I tried to do this I was 
threatened with a reduced annual box marking affecting my pay and prospects. 
Targets had to be met regardless of consequence for witnesses. 
 
It should never be forgotten that (a) the great majority of witnesses, whether victim or 
otherwise, are anxious about going to court to give evidence, (b) preparing to give 
evidence causes anxiety to most witnesses and (c) almost every witness cited 
affects not only them but others too e.g. to cover work shifts, look after children, 
rearrange meetings etc. Citing anyone when it is not clear they will be required and 
thereafter telling them (often at the last minute) that they are not does very little to 
reduce these stresses. Should someone then attend court only to find the trial 
adjourned to another date (and frequently more than once) makes their impression 
of the justice system worse and may even discourage them from coming forward as 
a witness in the future. 
 
There are still too many cases in which a plea is accepted at trial when witnesses 
have been obliged to attend. Sometimes this is outwith the control of either the 
Depute or the defence solicitor. Accused have the right to go to trial and some will 
not face up to the facts until the last moment or simply hope witnesses will not 
attend. However this has been much reduced by the reduction in sentence for an 
early plea. If there was a late plea it was my practice to have the witnesses brought 
into court so that they could hear why. That concentrated minds. There will also be 
cases where the PF is forced to accept a reduced plea because a witness fails to 
attend. Again there is little that can be done here. But that does not cover all the 
cases that plead late and it is this group that COPFS should do more to reduce. That 
can be done by a better use of the intermediate diet. 
 
Accused generally have the right not to assist those prosecuting them, but there are 
limited exceptions e.g. the requirement to intimate an alibi. Hence for example it may 
be the defence case that the accused acted in self-defence. Except in solemn cases 
he doesn't have to give notice of this. To defend himself he had to be there and 
involved. By accepting that, witnesses simply to identification are not needed. 
Uncontroversial matters such as this should be dealt with at intermediate diet but 
rarely are. I suspect there is a lack of preparation. The PF should be more alive to 
how the witness list could be reduced and take more steps to get evidence agreed. 
The Sheriff could also take on a more proactive role along the lines of the High Court 
in preliminary diets. 
 
It is unavoidable that some trials will not proceed on the day. One cannot foresee 
which cases are those where accused or witnesses will not attend or where a late 
plea will be accepted. Nor can too few cases be put down for any given day or the 
court diary will simply disappear over the horizon. Justice delayed is justice denied. 
However too many cases are being continued to any given trial date than could 
possibly be actually dealt with on that date. When I raised this, I was told it was to 
meet the Clerk's government set targets! Don't bother about witnesses, meet the 
target instead.  
 
At intermediate the court needs to know how many witnesses are cited in each case 
and consider how many witnesses are already cited for other trials that day before 
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finally fixing the trial. There needs to be more interdepartmental co-operation here. If 
there is insufficient time to deal with all the trials in a reasonable time (it is meant to 
be summary justice after all) then there aren't enough deputes, clerks and sheriffs. 
 
I am of the view that more use should be made of CCTV to enable witnesses not to 
have to travel to court. This should be expanded from simply being available to 
vulnerable witnesses. 
 
One way of reducing court time is a greater use by COPFS of alternatives to 
prosecution. However before this is expanded I would suggest enquiries are made 
about how victims and the public at large view these, particularly as these decisions 
are not publicised in the same way as court cases. There is a virtue in justice being 
open, transparent and reported in the local newspaper. 
 
Separately I note the Committee are also reviewing the IPS. I wonder how 
independent they are, or are seen to be, when their members have been seconded 
from COPFS. How cynical does one have to be to be concerned that a seconded 
person, perhaps hoping to return to the main organisation on promotion, would be 
willing to actively challenge that organisation? This after all is the complaint of the 
public in the police investigating the police met in Scotland by the reports going to 
COPFS. 
 
David Hingston LLB 
21 November 2016 
 


