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Justice Committee 
 

Brexit and policing and criminal justice 
 

Written submission from Crown Office and Procurator Fiscal Service 
 
1. Constitutional and legal context  
 
The Lord Advocate is head of the system of investigation and prosecution of crime in 
Scotland, a function which he exercises independently of any other person. Criminal 
prosecutions in Scotland are undertaken by public prosecutors within and supported 
by the Crown Office and Procurator Fiscal Service (COPFS), acting independently in 
the public interest. For the purposes of criminal proceedings in Scotland, Scottish 
prosecutors may issue extradition requests and/or for mutual legal assistance (MLA) 
(in particular, to obtain evidence) to the relevant authorities in other jurisdictions.   
 
The Lord Advocate also has specific statutory functions in relation to co-operation 
with foreign (including EU) criminal justice authorities. The Lord Advocate represents 
the requesting territory in extradition proceedings before the Scottish courts by virtue 
of section 191 of the Extradition Act 2003. He has responsibilities under the Criminal 
Justice (International Co-operation) Act 2003 in relation to MLA. The Lord Advocate 
and procurator fiscals also have responsibilities under the Criminal Justice 
(European Investigation Order) Regulations 2017.  
 
2. ICU function.  
 
All international cooperation matters for COPFS are handled by a specialist unit, the 
International Cooperation Unit (ICU), established in 2004. 
 
 The unit comprises two teams each with 3 lawyers and administrative support, one 
dealing with extradition, and the other mutual legal assistance (MLA). The ICU also 
serves as Scotland’s central authority for International Letters of Request 
(documents requesting MLA) and European Investigation Orders (see further below). 
As such, the ICU operates as far as possible as a one stop shop, both for criminal 
justice agencies in foreign jurisdictions seeking assistance in Scotland, and for 
Scottish prosecutors and law enforcement agencies seeking assistance from 
counterparts in foreign jurisdictions. 
 
The ICU has earned a strong reputation amongst international partners as a centre 
of knowledge and expertise that deals with requests for assistance expeditiously. 
The performance of the ICU of COPFS has been enhanced by the formation of 
Police Scotland and its establishment of a single International Assistance Unit based 
at the Scottish Crime Campus providing a similar centre of expertise for international 
enquiries and intelligence sharing, including provision of specialist advice and 
support to police officers at a local level, the tracing of fugitives abroad and the 
collection and removal of individuals extradited to and from Scotland  
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3. EU Justice and Security Measures used by COPFS  
 
There are a large number of EU measures governing criminal investigation and 
judicial cooperation between EU Member States. As may be imagined some are 
used more than others and the following briefly describes the main instruments and 
measures used on a day to day basis by the ICU.  
 
EAW (including SIS II) 
 
The European Arrest Warrant (EAW) came into force in 1 January 2004 and is 
generally regarded as the success story of EU judicial cooperation.  
 
Its key features are to make extradition a judicial rather than a political process 
operating on the basis of mutual judicial recognition using a Europe-wide pro forma 
warrant, with limited grounds for refusal and specified time limits for execution. The 
cumulative effect of these features is that extradition proceedings by EAW can 
generally be measured in days and weeks (the average period from arrest to 
surrender is 42 days) rather than months and years, as can be the case with 
traditional extradition requests.  Further, the EAW over-rides the objection in some 
EU Member States to extradition of their own nationals.  
 
The effectiveness of the EAW has been enhanced by UK participation in the 
Schengen Information System which enables law enforcement across Europe to 
establish in real time whether an individual is the subject of an EAW. This is an 
important public safety and protection safeguard.  
 
Published figures for EAWs for 2011-16 are: 
 
NUMBER OF CASES in which proceedings have been taken in Scottish Court 
after an arrest on an EAW  

2011 (starting 
from January) 

2012 2013 2014 2015 2016 

67 101 99 89 137 48 

 TOTAL 541 

 
NUMBER OF EXTRADITIONS FROM SCOTLAND pursuant to an EAW 
(conclusion of court proceedings) 

2011 (starting 
from January) 

2012 2013 2014 2015 2016 

35 90 93 39 78 32 

 TOTAL 367 
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NUMBER OF EXTRADITIONSTO SCOTLAND pursuant to EAWs 

2011 (starting 
from April) 

2012 2013 2014 2015 2016 

4 7 12 9 9 7 

 TOTAL 48 

  

NUMBER OF EAWs issued by SCOTLAND 

2011 (starting 
from January) 

2012 2013 2014 2015 2016 

4 8 13 12 9 3 

 TOTAL 49 

  

EIO 
 
The European Investigation Order (EIO) came into effect in 2017 (31 July 2017 for 
UK)  and replaces International Letters of Request (ILORS) as the means by which 
EU states request from each other, evidence, information required or other 
assistance for criminal investigations and proceedings . To date 21 of 26 
participating EU Member States have brought the EIO into force in their domestic 
law.  
 
The EIO is similar to the EAW in that it provides for a pro forma order intended on 
the basis of mutual judicial recognition to have direct effect in the country to which it 
is issued and therefore provides limited grounds for non-recognition/refusal. Like  
EAWs,  EIOs have to be dealt with within specified time limits – the requirement is 
that EIOs are recognised, given effect to and the evidence/information requested 
delivered up to the requesting state within 120 days  from issue. 
 
No data has yet been published regarding the volume of EIOs but ICU has already 
dealt with EIOs from a number of the countries which have implemented the 
directive; and the early experience of ICU has been positive. 
 
Eurojust/JITs 
 
The EU Judicial Cooperation Unit (Eurojust) was set up in 2002 with an objective of 
consolidating cooperation between judicial authorities/prosecutors of Member States 
in combating serious cross-border crime. Each Member State has a national desk 
within the Eurojust office at the Hague, staffed by prosecutors, judges or members of  
law enforcement (all UK desk members are or have been  prosecutors) supported by 
a central administrative support. The Head of International Cooperation for COPFS 
is an Assistant National Member of the UK desk and COPFS places trainees in 
Eurojust for 3 months at a time as part of their traineeship. 
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The direct personal contact possible through Eurojust facilitates the effective use of 
the various mechanisms of co-operation. Further, in appropriate cases, Eurojust 
facilitates the use of Joint Investigation Teams (JITs).  
 
A JIT agreement is entered into by prosecutors and law enforcement of 2 or more 
states to enable a joint investigation of transnational criminal activity being 
conducted in those states.  
 
The advantages of a JIT are that it enables law enforcement to operate jointly in all 
the states party to the JIT, for example, conducting  searches on a joint basis and so 
ensuring that  the evidence relevant to each is gathered according to domestic rules 
of evidence, often avoiding the need for EIOs/ILORs or paving the way for their 
expedited execution The EU provides funding for JITs – which is attractive to all 
participants, but especially important for some of the smaller or poorer EU  states.  
 
To date Scottish prosecutors and law enforcement have been party to 6 JIT 
agreements. 
 
ECRIS 
 
The European Criminal Records Information Exchange Service provides for the 
exchange of criminal record information between Member States to support EU 
Directive 2008/875 requiring judicial authorities in Member States to take account of 
convictions in other Member States when imposing sentences.  
 
EJN 
 
The European Judicial Network is an EU supported network of judges and 
prosecutors operating in the EU Member States and candidate states such as 
Turkey. The network is supported by a secretariat and web portal providing 
extensive country by country information and regular plenary and regional meetings.  
 
The EJN provides a useful mechanism for exchange of information and advice, 
which helps to support the use of formal mechanisms of co-operation. COPFS 
makes extensive use of the EJN on a daily basis (in excess of the CPS in actual 
terms). 
 
4. Police and Law Enforcement Measures of Relevance to COPFS. 
 
The following law enforcement institutions and measures are not directly used by 
COPFS but can support criminal investigations and prosecutions and the wider 
strategic objective of making Scotland safer. 
 
SIS II alerts – as well as the EAW alert referred to above, Schengen Information 
System utilizes other alerts that can assist in major criminal investigations such as 
discreet alerts and alerts for specific items or vehicles  
 
Europol – The EU Law Enforcement Agency is primarily an intelligence sharing 
agency but also offers operational support in tandem with Eurojust, supporting 
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Eurojust coordination meetings and the establishment of JITs. Police Scotland is one 
of two UK forces with a presence at Europol.  
 
5. Implications of the UK leaving the EU 
 
During a speech given in Brussels last month, the Lord Advocate said, “…lest there 
be any doubt about it, I would like to make clear the benefits, from the perspective of 
the investigation and prosecution of crime, which we, in Scotland, derive from our 
participation in the EU criminal justice co-operation regime. Our ability effectively to 
meet the challenges posed by transnational crime, would be materially diminished if 
we cease to be party to that regime – unless, of course, we have in place 
arrangements which are at least as effective in supporting our collective work in 
tackling crime and keeping our people safe.” 
 
Overall while Scottish prosecutors and law enforcement make use of some 
mechanisms more than others, the experience of prosecutors and law enforcement 
is that the justice and security measures should not be seen in a hierarchy with some 
having greater priority over others but rather as a menu of options, available for use 
as required. The system is one in which the combined effect of the various measures 
is greater than the sum of the parts – the EAW would, for example, be less effective 
without the SIS II system.  Further, the system is not a static one. The EU is 
continuing to develop the mechanisms for co-operation, in light of the justice and 
security priorities and different legal systems of those states involved in their 
development, and it may be anticipated that these developments will continue.  
 
The implications of the UK leaving the EU for criminal justice co-operation depend on 
the nature of the arrangements which the UK and the EU enter into. In the absence 
of any agreement on this matter between the UK and the EU, the UK would cease, 
on leaving the EU, to be party to any of the EU instruments of co-operation. It would 
cease to be a member of Eurojust or Europol. The EAW and EIO would no longer be 
available. Scottish law enforcement agencies would cease to have access to the 
data-sharing arrangements, notably SIS II and ECRIS.  
 
Focussing on the “pure” prosecutorial tools of extradition and gathering of evidence, 
it is anticipated the UK would remain a member of the Council of Europe and party to 
1957 and 1959 Council of Europe Conventions governing extradition and mutual 
legal assistance respectively. However, there are questions as to whether or not EU 
states bound by the Framework Decision and Directive relating to the EAW and EIO 
can revert to these Conventions. Some states such as Ireland have repealed their 
domestic legislation giving effect to these Conventions as regards the UK. Further, 
these arrangements are materially less effective than the EAW and the EIO; some 
countries operating under the 1957 Convention will, for example, be barred by their 
domestic law from extraditing their own nationals.  
 
There are existing arrangements in this field between the EU and various third 
countries. However, the UK Government has stated in its paper “Security, law 
enforcement and criminal justice: a future partnership paper” (para. 35), that to limit 
cooperation to those areas where there is an existing precedent for cooperation 
between the EU and a third country “would result in a limited patchwork of 
cooperation falling well short of current capabilities”. The UK Government has 
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accordingly stated its aim of a comprehensive agreement which would provide a 
legal basis for continued cooperation. It would be desirable for any future agreement 
to take account of the autonomy of Scottish criminal justice institutions and to 
provide a continuing basis for the direct co-operation which currently exists between 
law enforcement agencies in Scotland and their counterparts in other jurisdictions, 
which promotes operational effectiveness.  
 
In the absence of any agreement in this field between the UK and the EU – or, if any 
agreement does not include robust provisions dealing with the transition from one 
regime to the other – there are liable to be significant issues in making that transition, 
including questions about the continuing validity or effectiveness of outgoing and 
incoming EAWs and EIOs. The anticipated withdrawal of the UK from the EU is 
already having a practical impact: on 1 February 2018, the Irish Supreme Court 
decided, in the case of Minister for Justice v. O’Connor [2018] IESC 3, to refer to the 
CJEU the question of whether Ireland should refuse to surrender an EU citizen, who 
is the subject of a UK EAW, to the UK in circumstances where the accused would be 
imprisoned in the UK after Brexit. The Irish Supreme Court was advised that there 
are some 20 cases in the Irish courts which will be held up pending the decision, and 
recognised (para. 6.1) “that the general principle advanced in this case may arguably 
have some effect in other areas of law and also, once raised, has the potential to 
affect the relations between other countries and the United Kingdom in a range of 
areas”.   
 
Crown Office and Procurator Fiscal Service 
14 February 2018 
 


