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Dear David 
 
You may be aware that following the visit of some of the members of the Scottish 
Parliament’s Justice Committee to Westminster at the end of November 2017, the 
Justice Committee has undertaken scrutiny on the possible impacts of the UK’s exit 
from the European Union on a number of specific justice--related areas. 
 
The Justice Committee held three round-table evidence sessions over two meetings 
on the implications of the UK’s exit from the EU for family law, civil, commercial and 
consumer law, and policing and criminal justice in Scotland.  The meetings were 
held on 30 January and 20 February and the Official Reports can be accessed here. 
 
A number of issues were raised in relation to each area and the Committee would 
like to extend an invitation for you to attend to provide oral evidence and an update 
on progress in relation to the issues raised.   
 
Family law 
 
In relation to family law the Committee heard that the expected repeal of the 
European Communities Act 1972 and relevant European regulations and 
instruments might leave families with no international regime in place for dealing 
with the money aspects of cross-border divorce cases. This was highlighted 
specifically in relation to which country’s courts can hear and determine such cases 
(jurisdiction). There were differing views on how problematic this was in practice, 
although a number of witnesses cautioned against a return to the regime found in 
UK judge-made law. 
  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/99796.aspx
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For other areas of family law, namely, child abduction; maintenance (both for 
children and adults) and other disputes about children, there was a debate about 
whether the relevant Hague conventions would provide a good alternative to the 
current EU regime. 
 
In particular, there  were differing views on whether the rights of children and young 
people would be eroded or stronger as a result of leaving the EU and possibly 
applying the Hague conventions. 
 
One suggestion put to the Committee was to continue with the current position of 
applying EU instruments on a transitional basis for two or three years and for the 
Court of Justice to continue to assist in resolving disputes that arise in relation to 
implementation, procedure and enforcement.  
 
Civil, commercial and consumer law 
 
Although there were differing views, the Committee heard that the EU system on 
court jurisdiction and the recognition and enforcement of judgments works well. 
Witnesses questioned how the system would work once the UK was no longer part 
of the EU – in other words, what rules would apply to cross-border cases post Brexit 
(for example commercial disputes). In addition, there was also discussion of the 
advantages and disadvantages of seeking a bespoke agreement with the EU on 
this issue, as well as potential default arrangements (for example, the Lugano 
Convention) which might be applicable if a bespoke deal is not negotiated.  
 
There was also discussion about the potential impact of Brexit on consumers in 
Scotland. In particular, how Member State consumer enforcement bodies currently 
cooperate, the types of data and information they share, and how cross-border 
consumer enforcement will function once the UK is no longer part of the EU.  There 
were differing views on the impact of Brexit on consumers and the ability of 
enforcement action to be taken outwith the EU system. However, the general view 
was that more clarity is required on what will replace the current system and what 
the implications will be for consumers and businesses if the current arrangements 
are no longer in place.  
 
In addition to these two areas, there were also questions raised about the potential 
administrative burden for businesses if the UK is no longer part of the Customs 
Union and/or Single Market (for example, where EU and UK product standards 
diverge post Brexit).  
 
Policing and criminal justice  
 
The evidence heard by the Committee covered the three main areas of police and 
criminal justice cooperation, in other words the work of agencies such as Europol 
and Eurojust, access to law enforcement databases, and criminal justice tools such 
as the European Arrest Warrant and the European Investigation Order.  
 
Issues raised included the importance of police and criminal justice cooperation in 
Scotland given the increasingly global nature of crime and the degree to which the 
UK and EU have a shared interest to cooperate post Brexit. The issue of the way in 
which the existing EU police and criminal justice measures are designed to operate 
in conjunction with each other, was also raised. 
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There were questions raised about whether it will be possible to recreate a similar 
system outside the EU without the Court of Justice acting as the final arbiter and if 
the UK leaves the EU’s data protection regime. There was some discussion on 
alternatives to the Court of Justice for resolving disputes, including the EFTA court. 
 
Other issues considered were whether Norway and Iceland’s extradition agreement 
with the EU could provide a model for the UK post Brexit, the options for retaining 
involvement in agencies such as Europol and Eurojust post Brexit, and contingency 
planning in the event of the UK and EU not reaching an agreement on this issue  
 
There was a desire to ensure that Scottish issues for all the justice areas 
considered were reflected in negotiations with the EU. 
 
The Justice Committee meets weekly each Tuesday morning and it would be 
appreciated if you could attend a meeting in April (24) or May (1, 8, 15). 
 
Yours sincerely 
 
 
 
 
Margaret Mitchell MSP 
Convener, Justice Committee 


