
 

 

 

 

HEALTH AND SPORT COMMITTEE CONSULTATION 
 
Impact of leaving the European Union on health and social 
care in Scotland 
 
 
About Us 
 
NHS Health Scotland is a national Health Board working with public, private 
and third sectors to reduce health inequalities and improve health. 
 
Our corporate strategy, A Fairer Healthier Scotland, sets out our vision of a 
Scotland in which all of our people and communities have a fairer share of the 
opportunities, resources and confidence to live longer, healthier lives.   
 
Our mission is to reduce health inequalities and improve health. To do this we 
influence policy and practice, informed by evidence, and promote action 
across public services to deliver greater equality and improved health for all in 
Scotland. 
 
 
Contact Details 
 
Nick Hay, Senior Communications and Engagement Officer  
nicholas.hay@nhs.net  
0131 314 5434  
 
We are content for our response to be made available to the public and to be 
contacted in the future. 
 
Key Messages: 
 

 The UK’s decision to leave the EU will have far-reaching implications for 
health and social care in Scotland. 

 Staffing, access to treatment in the UK and abroad, regulation, cross 
border cooperation and funding will all be affected by the UK’s decision to 
leave the EU.   

 Brexit will have implications for public health generally, including the 
effects of bilateral and multilateral trade agreements on inequalities and 
human rights.   
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1) How could the potential risks of Brexit for health and social care in 

Scotland be mitigated?  

 

It is difficult to fully assess the impact of leaving the European Union in most 

respects due to the current lack of clarity from the Brexit negotiations. Given 

the far reaching implications of Brexit, it is likely that the process of leaving the 

European Union will have profound consequences for health and the NHS in 

the UK1.   Recent research into the effects on health of a soft Brexit, a hard 

Brexit and failed Brexit (no deal) concluded that each scenario posed 

significant threats2. 

 

It is also important to note that Brexit will affect areas pertinent to public health 

including bilateral and multilateral trade agreements (please see Q3) and 

meeting the requirements of commitment to the Charter and conventions on 

human rights. 

 

Human Rights 

The right to health is a fundamental human right, meaning that everyone has 

the highest attainable standard of physical and mental health3.  The impact of 

leaving the EU on human rights is currently uncertain. The EU has its own 

human rights treaty, the Charter of Fundamental Rights.  The Court of Justice 

of the European Union, which sits in Luxembourg, is responsible for 

overseeing compliance with the Charter as part of its remit to oversee 

compliance with EU law.  The UK’s exit from the EU therefore means that the 

European Court of Justice will have no jurisdiction over the UK and the UK will 

not be bound by the Charter.  However, it has been indicated that the UK will 

                                                             
1
Fahy N, Hervey T, Greer, S, Jarman, H, Stuckler D, Galsworthy M & McKee M, (2017).  How will Brexit 

affect health and health services in the UK? Evaluating three possible scenarios. The Lancet, Vol 390, 
Issue 10107, 2110-2118 
2
 http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-6736(17)31926-8.pdf 

3
 http://www.healthscotland.scot/health-inequalities/the-right-to-health 
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still be bound by the European Court of Human Rights (ECHR)4. The UK 

Government has expressed a desire to repeal the Human Rights Act 1998 

(HRA) and replace it with a British Bill of Rights5.  It is currently unclear how 

human rights law in the UK might diverge from existing laws, since we do not 

have details of a proposed British Bill of Rights. 

 

The Equality and Human Rights Commission has stated that if the provisions 

stated in the UK Government’s White Paper on the Great Repeal Bill6 are 

brought into law, many existing protections under EU law will be preserved7.  

However, there are still significant implications for human rights as a result of 

Brexit, namely; 

 The loss of the Charter of Fundamental Rights which includes some 

rights which are not in the Human Rights Act, for example on the rights of 

the child and a general right to non-discrimination. The Charter also 

provides a stronger way of enforcing human rights, in some cases, than 

the Human Rights Act. 

 The loss of the guarantee for equality rights provided by EU law. As a 

result of Brexit a future government could seek to pass laws which repeal 

or weaken our current rights below the standard of EU law rights8. 

This is highly likely to have effects on the capacity of public services to meet 

its commitments, primarily owing to staff recruitment problems; implications 

are likely to include entitlement to health and social care, differential access to 

care, and inequalities in access and potential to benefit from care. 

 

                                                             
4
 https://www.lawscot.org.uk/media/9947/scotland-s-place-in-the-european-union-protecting-and-

promoting-human-rights-and-fundamental-freedoms.pdf 
5
 The Guardian, 29 December 2016, “Ministers put British bill of rights plan on hold until after Brexit”. There has also been a 

suggestion that the Government may consider derogating from the ECHR in situations of warfare. The Guardian, 4 October 
2016 “Plan for UK military to opt out of European convention on human rights”.   
6
 https://www.gov.uk/government/publications/the-repeal-bill-white-paper 

7
 https://www.equalityhumanrights.com/en/our-human-rights-work/what-does-brexit-mean-

equality-and-human-rights-uk 
8
 https://www.equalityhumanrights.com/en/our-human-rights-work/what-does-brexit-mean-

equality-and-human-rights-uk 
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Health and Social Care 

In terms of health and social care, the Kings Fund9 attempted to summarise 

the implications of Brexit, highlighting five key issues: 

 

I. Staffing  

Many health and social care professionals currently working in the UK have 

come from other EU countries. In addition, the NHS is struggling to recruit 

new staff, with particular gaps in nursing, midwifery and health visitors.  

Similar circumstances also exist in the social care sector.  Given this, and the 

uncertainties about the status of EU nationals currently living and working in 

the UK and future freedom of movement across the EU, there is a significant 

risk that the health and social care sector will be under-staffed and under-

skilled in future years.  Modelling from the Department of Health projected 

(under a worst case scenario) a shortage in the UK of between 26,000 to 

42,000 nurses (full-time equivalents) by 2025/2610. Similarly, projections from 

the Nuffield Trust suggest a shortfall in England of as many as 70,000 social 

care workers (headcount) by the same date11.  

 

The Prime Minister has stated that ‘freedom of movement’ is a “red-line” for 

the UK Government, with migration of EU Nationals coming under UK law 

following the UK’s withdrawal from the EU in March 2019.  Whilst details of 

immigration arrangements post 2019 have yet to be agreed, a potential option 

to counteract the negative effects of Brexit would be for providers of NHS and 

social care services to retain the ability to recruit staff from the EU when there 

are not enough resident workers to fill vacancies. The Kings Fund notes that 

this:  

 

                                                             
9 https://www.kingsfund.org.uk/publications/articles/brexit-implications-health-social-care 
 
10

 Lintern S (2017). ‘Exclusive: Leak reveals worst case scenario for nursing after Brexit’. HSJ online, 6 
April 2017. https://www.hsj.co.uk/workforce/exclusive-leak-reveals-worst-case-scenario-for-nursing-
after-brexit/7019223.article 
11

 https://www.nuffieldtrust.org.uk/research/getting-a-brexit-deal-that-works-for-the-nhs 
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“could be facilitated by adding specific occupations to the Migration 

Advisory Committee’s Shortage Occupation List which enables 

employers to recruit nurses, midwives from outside the European 

Economic Area (EEA)”12.   

 

Furthermore, consideration could be given to the method of recruitment of 

lower skilled workers under a system focused on higher skilled migration. This 

is important, for instance, for health and social care support services, and also 

extends to industries, such as the harvesting of fresh locally sourced food on 

which public services depend to provide a nutritious diet when in care. 

 

II. Accessing treatment and services here and abroad 

In theory, Brexit could mean a reduction in the numbers of EU citizens coming 

to the UK and therefore a reduction in the current pressures on services.  

However there are other potential scenarios that could counteract this.  For 

example, it is not yet clear if Brexit would actually reduce immigration 

significantly.  In addition, immigrants tend to be younger and use the NHS 

less frequently than UK residents13.  There are also a significant number 

(approx. 1.2 million) of British citizens living abroad (many of whom are 

elderly) and receiving health and social care.  There is a risk that a significant 

proportion of these would return to the UK, increasing pressures on services.   

However, the UK Government has recently announced that UK citizens 

currently living in the EU will continue to access health care and will still be 

able to use the European Health Insurance Card (EHIC) scheme when visiting 

other EU countries14.  It is currently unclear what will be agreed for citizens 

choosing to live in the European Union once the UK has left the bloc.  A 

similar arrangement to current EHIC rules would allow continuity in terms of 

UK citizens accessing treatment in the EU following March 2019.   

                                                             
12

 https://www.kingsfund.org.uk/publications/articles/brexit-implications-health-social-
care#footnote3_euq2dfl 
13

 https://www.kingsfund.org.uk/projects/verdict/what-do-we-know-about-impact-immigration-nhs 
 
14

 http://www.bbc.co.uk/news/uk-politics-eu-referendum-41125931 
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III. Regulation 

There are a raft of EU regulations that potentially impact on health and social 

care.  Examples include the working time directive, procurement and 

competition law and regulation of medicines, clinical trials and medical 

devices.  The impact of this will be unknown until it is clear whether the 

Government will repeal these and replace them with UK-drafted alternatives, 

or continue to abide by them.   

 

However, certain strategies could be used to mitigate any negative 

consequences of Brexit in relation to regulation of medicines.  Patient access 

to medicines should not be adversely affected by Brexit. Similarly, with regard 

to the working time directive, there is a need to provide legal protection for 

workers, ensuring acceptable working hours which do not pose a risk to 

patient safety.  It is important to note that changes to the working time 

directive would have implications for NHS employment contract terms and 

conditions.  Similarly, lowering barriers to access new medicines at high cost 

and unproven benefit in order to satisfy the concerns of pharmaceutical 

companies with operations in Scotland risks diverting resources from 

essential services to these high cost and unproven interventions. 

 

Any changes to procurement and competition law should be considered by a 

Scottish jurisdiction.   Current evidence of changes to procurement post Brexit 

is mainly focused on the NHS in England.   

 

IV. Cross-border cooperation 

Formal collaboration across the EU allows for sophisticated surveillance and 

early warning of communicable diseases and other threats to public health 

and rapid sharing of information and technical expertise.  It has also enabled 

the UK to further its scientific research agenda, through access to both 

European research talent and sources of funding.  Brexit poses a significant 

risk to cross border cooperation if current levels are not maintained.  This has 
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potentially profound effects on attracting and retaining talent and on the wider 

knowledge economy in the health and related sectors, hampering the 

development of health and social care. Immigration regulations relating to this 

sector of the economy (see above) may mitigate this effect. 

 

Concern has been raised highlighting the potential for lower standards for 

some areas15.  Historically, the UK has often lagged behind its neighbours 

with regard to, for example, environmental standards.  Alternative 

arrangements which maintain or set higher standards than our European 

neighbours would counteract any risks posed by Brexit.   

 

In terms of communicable diseases, currently, the European Centre for 

Disease Prevention and Control (ECDC) identifies, assesses and 

communicates current and emerging threats to human health posed by 

infectious diseases16.   Leaving the EU would mean that the UK no longer has 

a formal role in the decision making of this body, though it could still have 

access to information, such as the agreement with Norway, Switzerland and 

the ECDC.  Retaining Scotland’s effective and close links with ECDC and 

similar international organisations designed to assure health protection is a 

high priority. 

 

V. Funding and finance 

Many claims were made during the referendum campaign about how money 

currently given to the EU could be spent on the NHS post-Brexit.  Whilst it is 

true the UK would be able to retain a significant amount of money currently 

given to the EU and invest this into the NHS, many economists have argued 

that this figure will be significantly smaller than the overall cost of Brexit.   

Many econometric forecasts predict that Brexit will have a negative effect on 

the economy 17 18 19.  The performance of the UK economy will have an 

                                                             
15

 http://www.cipfa.org/cipfa-thinks/perspectives/funding-a-healthy-future 
16

 https://ecdc.europa.eu/en/about-us/what-we-do/mission 
17

 http://www.bankofengland.co.uk/publications/Pages/inflationreport/2017/nov.aspx 
18

 http://www.oecd.org/eco/outlook/united-kingdom-economic-forecast-summary.htm 
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important bearing on the amount of money available for health and social 

care.  As such, there is a very real risk that funding to the NHS will come 

under increased pressure following Brexit.  A “no-deal scenario” could have 

significant negative consequences for the economy, meaning World Trade 

Organisation rules would apply, potentially increasing the tariff for goods and 

services in the health and social care sector.    

 

2) How could the potential benefits of Brexit for health and social care in 

Scotland be realised?  

 

Some research has suggested that one area for potential improvement post 

Brexit is professional regulation20.  UK professional regulators have expanded 

their responsibilities more than regulators in other EU countries in recent 

years21.  It has been argued that regulators in the UK could strengthen their 

requirements for recognising professionals’ fitness to practise in the UK, going 

further than their European counterparts.   

 

Whilst competition law in relation to the health and social care sector is more 

prominent in England than Scotland22, some commentators have argued that 

Brexit would improve the UK’s competition laws (dependent on the UK’s 

agreement to do so, post Brexit).  In Scotland, the Procurement Reform 

(Scotland) Act 2014 and the Procurement (Scotland) Regulations 2016 apply 

(with much lower thresholds) but do not implement any EU law 23. 

 

3) In what ways could future trade agreements impact on health and 

social care in Scotland?  

                                                                                                                                                                               
19

 http://budgetresponsibility.org.uk/efo/economic-fiscal-outlook-november-2017/ 
20

 Fahy N, Hervey T, Greer, S, Jarman, H, Stuckler D, Galsworthy M & McKee M, (2017).  How will 
Brexit affect health and health services in the UK? Evaluating three possible scenarios. The Lancet, Vol 
390, Issue 10107, 2110-2118: 
21

 Sole M, Panteli D, Risso-Gill I, et al. How do medical doctors in the European Union demonstrate 
that they continue to meet criteria for registration and licencing? Clin Med (Lond) 2014; 14: 633–39. 
22

 https://www.bma.org.uk/-/.../bma-brexit-briefing-competition-and-procurement.pdf 
 
23

 https://www.lawscot.org.uk/media/10528/med-eu-withdrawal-and-the-potential-impact-on-
health-related-matters-law-society-of-scotland-analysis-paper.pdf 
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One of the perceived benefits of Brexit is considered to be the ability of the 

UK to negotiate international trade deals independently. 

 

Previous trade agreements have been characterised as providing a focus on 

services provided. They seek to establish no or low tariff arrangements on the 

supply of goods and services across international borders, preferring to create 

comparable regulatory frameworks to allow the movement of goods and 

services of comparable quality, safety or content. Generally they also create a 

legal framework in which to regulate the equality of the trading relationship.  

 

Specific implications for public health: 

There has been extensive debate on the opportunities and threats to the 

health of populations arising from trade deals. Friel et al 2015 reviewed the 

impact of trade policy on public health in 2015.24  They set out four major 

areas of concern: 

 

1) Investment Liberalisation 

Trade deals generally provide investor protection arrangements such as the 

so-called Investor-state dispute settlement (ISDS) clauses. These create a 

situation where private (Investor) rights to free trade can override public 

interests and the ability of a state to legislate or regulate o protect public and 

environmental health. This has the potential to discourage governments from 

acting to protect public health in relation to tradable commodities such as 

alcohol, tobacco, sugar or energy dense processed foodstuffs. 

 

  

                                                             
24

 Friel S, Hattersley L, & Townsend R (2015). Trade Policy and Public Health. Ann. Rev. Pub. Hlth. 
http://www.annualreviews.org/doi/10.1146/annurev-publhealth-031914-122739     
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2) Providing Health Services 
 

Trade deals are particularly relevant to the provision of health care services 

as they can regulate health-related services, as well as the trade and 

production of medicines. Whilst recent deals have sought to exclude the 

provision of health services from deals, this has not been the case in relation 

to accessing pharmaceuticals, where provisions in trade agreements has 

seen an increase in the profits of pharmaceutical companies whilst reducing 

the competence of countries to protect public access to affordable medicines.  

 

3) Health care staff 

Existing trade deals tend to promote four types of service delivery: the cross-

border supply of health services; consumption of services abroad, direct 

investment by foreign agencies in local healthcare services; and movement of 

health professionals. Clearly some of these can provide benefits such as new 

technologies, increased capital, and reductions in the burden on state funding. 

However, the evidence suggests that they also lead to the movement of 

health professionals from the least-developed countries to the richest 

countries, increasing global health inequalities.  

 

Irrespective of where they work, those elements in trade deals which seek to 

create a “level playing field” with regard to traded services have the potential 

to affect the working conditions of staff. Trade and investment freedoms are 

closely linked to international and domestic labour markets, job creation, and 

wage and working conditions. The impact of these are debated, but an adult 

who is in employment that provides an income to sustain an acceptable 

quality of life is likely to be healthier.  

 

4) Environmental Effects 

Increasing economic prosperity has created better health for many, though it 

has also increased health inequality for others. Continued economic growth to 

sustain the global trade system has led to increasing overexploitation of finite 
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natural resources, energy scarcity, and an overload of natural environmental 

systems.  

 

Whilst climate change is the clearest anthropogenic consequence of carbon-

based economic growth, the health implications of the diverse impacts of 

climate change are only just beginning to be recognised and are subject to 

mitigation and adaptation effects. Trade may affect health by magnifying 

unsustainable patterns of economic activity, exacerbating problems of 

pollution, resource depletion, and environmental degradation.  

 

The provisions within trade deals can limit the power of the state to regulate 

chemical and pesticide use and other agricultural by-products that can 

damage air, soil, and water quality. Whilst the cost of this damage may or may 

not be ultimately borne by the private investor, the damage to the public’s 

health through the loss of these shared environmental resources is not. 

The clear challenge to public health from international trade deals is how to 

maximise the benefits from the economic determinants of health, without 

compromising the social, political, and environmental ones.   

 

4) The Joint Ministerial Committee (EU Negotiations) has agreed a 

definition and principles to shape discussions within the UK on 

common frameworks including enabling the functioning of the UK 

internal market.  What implications might this have for health and social 

care in Scotland and what are your views on how these common 

frameworks are agreed and governed? 

 

We are in favour of mechanisms being put in place to ensure effective 

dialogue between the UK government and the devolved administrations.  This 

is particularly necessary in respect of health and social care, which is distinct 

across each of the jurisdictions. 
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