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17 October 2016 
 
Dear Neil, 
 
DELAYED DISCHARGES 
 
Thank you for your letter of 5 October 2016 about delayed discharges. 
 
I am sure I do not need to repeat my statement from last year, that it is my aspiration to 
eradicate delayed discharges from the system. That remains my ambition and I am grateful 
for the Committee’s attention to this matter and for the consideration it has given to it.  
 
I will address your specific questions and comments in the order you raised them. 
 
Personal centred care 
 
I entirely agree with the Committee that the people affected by delayed discharges and their 
pathways are as important, indeed in my view more important, as the focus on inappropriate 
use of acute beds. Discharge arrangements must be safe, effective, patient centred, timely 
and efficient. I also agree that the use of interim care facilities can play a key part. However, 
we need to be careful of the language we use when referring to interim care. The average 
lengths of stay, within the quoted responses from Health and Social Care Partnerships, 
ranged from 12 days in Aberdeen to 164 days in West Lothian and this reflected some 
ambiguity in the question asked. We encourage the use of intermediate care beds, often 
referred to as step-up or step-down beds, which are short-term rehabilitative and enabling 
facilities with a multi-disciplinary mix of nursing, care and AHP staff, in which the focus is to 
reable people to return home to live their lives as independently as possible.  The average 
length of stay in such a facility should be 4-6 weeks although it can be more or less. Most of 
these beds are within the care home sector. Similar facilities can also be used to carry out 
assessments of longer term needs as an alternative and more conducive setting than an 
acute hospital. 
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In addition, care homes are used for interim care home placements, where people may 
reside while waiting for a place in their care home of choice to become available.  West 
Lothian operate such a facility, which accounts for the lengthy, but appropriate, average 
length of stay, as do the Edinburgh partnership, which recorded an average wait of 64 days. 
 
The use of such interim facilities has been taken a stage further in Glasgow, where two 
dedicated care homes are used to care for people who lack capacity and who are awaiting 
the appointment of a guardianship order through the courts. People in these homes remain 
under the supervision of clinical staff but in a setting that is far more suited to their needs 
than hospital. Indeed, in some cases, this more stimulating environment has resulted in 
capacity being regained and the individuals returning home, so this is something we would 
want to encourage.  
 
All of these people I have described, whether going through intermediate care, in an interim 
care home placement or in a dedicated adults with incapacity facility, are being cared for in 
in a setting that is appropriate to their needs. I do not agree, therefore, that they should be 
counted within the delayed discharge statistics. The NHS Information Services Division (ISD) 
recently conducted a quality assurance exercise on the delayed discharge statistics, which 
are designated as National Statistics, in accordance with the Statistics and Registration 
Service Act 2007 which signifies compliance with the Code of Practice for Official Statistics. 
The Code of Practice is produced and monitored by the UK Statistics Authority and is 
independent of Government. Following this exercise, ISD revised the definitions and data 
recording instructions from July 2016.  This now excludes patients in facilities classed as 
intermediate care or interim care. The changes should ensure accuracy, transparency and 
consistency of data and make clear that we are counting all patients that are delayed in their 
discharge from hospital settings, both acute and non-acute, but do not include people being 
appropriately cared for in the community. I should also highlight that the net result of the 
changes introduced in July has been an increase in overall delayed discharge numbers. This 
is because a rule, introduced in 2006, which excluded patients discharged within three days 
of the census point has been removed. Around 200 people tended to be discharged in this 
three day period who now appear on the census. 
 
Cost of delayed discharge 
 
There are challenges, as the Committee notes, on precisely accounting for the spend on 
delayed discharge. I am assured that partnerships have used their share of the £30m per 
year funding we have allocated to tackle the problem, along with elements of winter 
pressures money and the Integrated Care Fund.  Much of this money has been allocated to 
preventative measures to reduce the number of avoidable admissions to hospital while also 
providing timely packages of care to discharge people without delay. This is what we would 
wish them to do so it does make it very difficult to disaggregate exact amounts that can be 
apportioned to delayed discharge.  
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Care pathway 
 
I do agree with the Committee that there can be a culture of risk aversion in the acute sector, 
which is in part understandable. The Chief Medical Officer addresses this in her annual 
report, Realistic Medicine, in which she explains that doctors tread a difficult path but 
highlights that “doctors generally choose less treatment for themselves than they provide for 
their patients”. I am concerned that this risk aversion spreads throughout the system and that 
similar over-prescription extends to social care needs, when people might be content to care 
for themselves. We need to balance this risk against the risk inherent in a prolonged stay in 
hospital and put more emphasis on the wishes of the individual affected by sharing decision 
making responsibility more equally between patients and professionals. 
 
You state that urban authorities may provide more flexible and reliable care than rural 
authorities. This may be true given their scale, but we are also aware of innovative 
approaches to flexible and reliable care being undertaken in particularly rural parts of 
Highland.  
 
As I have stated, we are encouraging a more preventative approach and greater investment 
in anticipatory care. Furthermore, we expect partnerships to achieve this through a 
collaborative strategic commissioning approach. My officials are working with Healthcare 
Improvement Scotland (HIS) to support partnerships in this work and to share existing good 
practice and as it emerges. 
 
Code 9 delays 
 
The position with Glasgow Sheriff Court is that, until last year, courts specifically dealing with 
matters under the Adults with Incapacity (AWI) Act were programmed for every second 
Wednesday, with 20 hearings allocated to each court. To reduce delays, in June 2015 a 
further court with 8 hearings allocated to it was scheduled for every second week, and in 
November 2015 a fourth court, again with 8 hearings, allocated every second week was 
scheduled. This represents an increase of 40% in court time allocated to AWI cases since 
June 2015. Over the summer of 2016, the civil court programme was reduced to 
accommodate judicial leave and to take account of the reduction in court business 
experienced in previous summers. Prior to this the delay in an AWI case being allocated was 
6 weeks. This increased to 8 weeks over the summer period but since the full courts have 
resumed after summer recess, the delay has reduced to 5 weeks. 
 
With regards to the Scottish Law Commission’s report on Adults with Incapacity, we 
consulted on this from January to March 2016. In addition to the proposals made by the 
Commission around deprivation of liberty and incapable adults, the consultation asked 
whether respondents considered the AWI Act was working effectively to meet its purpose of 
safeguarding the welfare and financial affairs of people in the least restrictive manner and if 
not could they provide two or three key areas which any future review of the provisions of the 
2000 Act might consider.  
 
Analysis of the consultation responses indicated that there is a compelling need to provide a 
process for measures to deprive a person of their liberty in both a hospital and a community 
setting, beyond what which already exists by virtue of welfare guardianship and powers of 
attorney. However the significant majority of responses expressed grave concerns that the 
changes proposed by the draft Scottish Law Commission Bill, notwithstanding its merits, 
would result in a huge increase in workload for an already heavily pressurised system and 
workforce. There was a substantial majority of respondents expressing the view that any 
changes to the law in this area should take place within the context of wider changes to the 
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AWI legislation as they were of the view that the legislation was not working effectively and 
wider change was needed.  
 
The most popular changes suggested were a reshape of guardianship orders, away from the 
current system to a form of graded guardianship; consideration of changing the jurisdiction of 
AWI legislation from the sheriff court to a tribunal setting; a form of emergency/interim order 
that could be used to move a person at short notice, if restrictions on that person’s liberty 
were needed for their safety; and analysis of the way the AWI legislation is working 
alongside mental health legislation. 
 
On the basis of these consultation responses, my officials have been working alongside the 
Public Guardian and the Mental Welfare Commission to develop models for change around 
these recommendations. In particular it is considered that if we develop a system of graded 
guardianship, whereby straightforward applications for guardianship, could be approved by 
the Public Guardian for example, rather than being subject to an often lengthy court process, 
the costs and time involved, including the knock on effect and costs arising to the health 
budget, would be greatly reduced. Analysis of the way the AWI, mental health and adult 
support and protection legislation is working together will also ensure any duplication of effort 
is removed. 
 
Within the system of graded guardianship we would intend to develop an improved form of 
supported decision making, in keeping with the requirements of the United Nations 
Convention on the Rights of Persons with Disability, supporting people to make their own 
decisions about their health and well-being for as long as possible.  
 
Our intention is that these proposals be subject to further public consultation in the course of 
2017.  
 
In the shorter term, we have been looking at procedures around guardianship applications to 
see if there are administrative changes that can be made in the interim, to minimise delays 
impacting on persons in hospital.  We are supporting a six month pilot in two Edinburgh 
hospitals, trialling ways of improving the process of identifying the need for intervention 
under AWI legislation, with two dedicated Mental Health officers, partly funded by the 
Scottish Government, supporting the pilot work and an audit group established to monitor 
progress. Improvements and good practice identified can be adapted for use more widely 
across the country.  
 
Funding 
 
I have outlined how we expect partnerships to adopt a preventative approach through a 
strategic commissioning approach. Strategic commissioning will also be key to creating 
radical redesign of services, to shift the balance of care from institutional care to more 
homely settings and to significantly reduce the level of delayed discharges and avoidable 
hospital admissions. When this comes to fruition I remain convinced that substantial 
redirection of resources should be possible. 
 
I hope these comments are helpful and look forward to discussing the issues further at the 
Committee on 25 October. 

 
 
 
 

SHONA ROBISON 


