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Written evidence  
 

Professor Sangeeta Khorana 

The Business School, Bournemouth University 

 

This invited submission is in response to the Committee’s call for evidence to inform the 

Finance and Constitution Committee’s Scrutiny of the Trade Bill and the associated 

Legislative Consent Motion.  

 

 

Executive Summary 
 

 The public procurement market of the United Kingdom (UK) was valued at over £260 

billion - this comprises nearly 14% of gross domestic product (GDP). The total public 

procurement market in the European Union (EU), to which UK suppliers have access 

as part of EU membership, was worth £1.5 trillion in 2015.
1
  

 After the UK exits the EU in March 2019, the commitments undertaken under the 

World Trade Organisation plurilateral Government Procurement Agreement (WTO-

GPA) and trade agreements as part of the EU will cease to apply. The UK will also 

have no legal obligation to follow EU Procurement Directives. 

 In addition to being a party to the WTO-GPA the UK will need to negotiate new trade 

agreements with partner countries or regional associations. Negotiating agreements 

will require considerable resources, expertise and preparedness.  

 The UK must prepare in advance of the WTO-GPA and trade agreement negotiations 

to estimate procurement market size and barriers in third countries to support 

informed decision making. 

 Public procurement falls within the area of devolved responsibility. The 

decentralisation of procurement under the Devolution Agreement could potentially 

fragment procurement policy, and disrupt UK’s relationship with GPA Parties and 

third countries. 

 The Great Repeal Bill White Paper mentions that the UK Government will “begin 

intensive discussions with the devolved administrations to identify where common 

frameworks need to be retained in the future”. But there is no mention about how the 

devolved authorities might be involved in future treaty negotiations.  

  

 

  

                                                      
1
 Public Procurement, Institute for Government. See 

https://www.instituteforgovernment.org.uk/explainers/public-procurement 

http://ec.europa.eu/DocsRoom/documents/20679
http://ec.europa.eu/DocsRoom/documents/20679
https://www.instituteforgovernment.org.uk/brexit-explained/brexit-explained-great-repeal-bill
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Main Issues for consideration 
 

Current procurement framework and regime  
 

1. At the multilateral level, procurement liberalisation is covered by the WTO-GPA.
2
 

The WTO-GPA is a plurilateral agreement that applies only to Parties that are 

signatories to the Agreement.
3
 Out of a total of 164 WTO members, only 47 countries 

are signatories to the WTO-GPA.
4
 Currently, the UK is a signatory to the WTO-GPA 

as part of the EU. In the UK public procurement is regulated by EU rules
5
, covering 

different types of procurement, such as public contracts, utilities, and defence and 

security.  

 

2. Government expenditure on goods, works and services in 2015 in the EU (excluding 

utilities) represents 13.1% of EU GDP in the EU as a whole and 13.6% in the UK.
6 

Statistics shows that the value of tenders published in Tenders Electronic Daily (TED) 

was 450.21 billion Euros, of which 127.56 billion Euros was for contracts tendered by 

UK procuring entities
7
, representing 3.1% of GDP for the EU overall and as high as 

4.9% of GDP for the UK
8
. 

 

3. The EU has common rules to ensure the member states cannot discriminate in favour 

of domestic suppliers and to provide a level playing field for all firms. After the UK 

exits the EU in March 2019, the EU will be under no obligation to provide UK 

suppliers the same level of access to the EU procurement market.  

 

                                                      
2
 The fundamental aim of the GPA is to mutually open government procurement markets among its parties. As a 

result of several rounds of negotiations, the GPA parties have opened procurement activities worth an estimated 

US$ 1.7 trillion annually to international competition (i.e. to suppliers from GPA parties offering goods, 

services or construction services). 

The GPA is composed mainly of two parts: the text of the Agreement and parties' market access schedules of 

commitments. 

3
 This means that the rules of the WTO-GPA apply only to the procuring entities listed in the Appendix I 

Annexes and to procurements covered by the Agreement beyond the specified thresholds. 

4
 The Agreement on Government Procurement (GPA) consists of 19 parties covering 47 WTO members 

(counting the European Union and its 28 member states, all of which are covered by the Agreement, as one 

party). Another 29 WTO members and four international organizations participate in the GPA Committee as 

observers. 9 of these members with observer status are in the process of acceding to the Agreement. Details of 

the Agreement can be found here https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm 

5
 These are the Public Procurement Directive, Utilities Directive, Concessions Directive and Defence and 

Security Directive (see Table 1). These are referred to in this paper as “the procurement directives”. These are 

supported by several other legal instruments that define the scope of the obligations (for example, by revising 

the threshold values at which the directives apply), fill out the directives’ obligations (see again Table 1 below) 

or regulate certain limited types of contract (Passenger Transport Regulation and Licensing Regulation). 

6
 European Commission, Public Procurement Indicators 2015, available at 

http://ec.europa.eu/DocsRoom/documents/20679. 

7
 European Commission, Public Procurement Indicators 2015, p.10. These figures include utilities and defence 

markets; without utilities and defence the figures are 349.18 billion Euros (EU) and 101.19 billion Euros (UK): 

p.12. 

8
 European Commission, Public Procurement Indicators 2015, p.16. 
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4. The UK can continue or modify the existing procurement regime after March 2019. 

However, the UK’s decision and position to continue or modify the procurement 

regime will depend on: firstly, whether the UK and EU agree on a deal; and secondly, 

the coverage of public procurement issues.  

 

5. If there no deal between the UK and EU, the UK would revert to default procurement 

rules under the WTO, which would mean that the UK (by not being a WTO-GPA 

member) could face discrimination bidding for contracts in the European procurement 

market, which is the largest market for the UK suppliers.  

 

6. To ensure that suppliers access the EU and global procurement market, the UK has 

expressed its intention to join the WTO GPA.
9
 The GPA membership will allow the 

UK access to GPA parties that include EU27 states, United States, Japan, and 18 other 

countries.
10

  

 

7. While GPA membership will allow UK firms to access the procurement market, the 

extent of market access will be restricted to contracts above the GPA thresholds.
11

 

Thus, the WTO-GPA membership will provide the UK with a limited level of access 

compared to what it enjoyed as a member of the EU. To ensure continued market 

access allowed from the current relationship with the EU, the UK will have to 

negotiate not only GPA membership but also trade agreements with other countries.  

 

8. Should the UK decide to re-join the WTO-GPA, the coverage of the obligations under 

the Annexes
12

 will have to be negotiated by the UK along the following lines: (i) the 

value of procurement - covering only contracts estimated to exceed a certain value 

threshold; (ii) the identity of the procuring entity - covering only those listed by each 

party in its annexes; (iii) the type of goods or services procured - consisting of all 

goods, apart from some expressly excluded by each party, and only services listed by 

each party in its annexes; and (iv) the origin of the goods or services - including only 

countries that are GPA parties.  

 

9. Re-joining the GPA will require the UK to disentangle its GPA commitments from 

the EU schedule, something that has not been done by any country since the GPA was 

negotiated. The EU will have to remove the UK’s coverage from the EU’s WTO-

GPA schedules in line with Article XIX of the WTO GPA. This will require the EU to 

notify the GPA Parties of its revised coverage and modifications proposed to the 

current GPA commitments.  
 

10. The removal of the UK schedules (from the EU) I complicated – it will create a gap in 

the value of the EU’s schedules. This will require the EU to modify its schedules and 

market access commitments based on reciprocity. The EU may choose to compensate 

                                                      
9
 Clause 1 of the Bill relates to the Agreement on Government Procurement. 

10
 See GPA Parties at: https://e-gpa.wto.org/en/GPAInBrief  

11
 The GPA applies to procurement of minimum estimated value equal to or exceeding certain specified 

financial value thresholds. The thresholds, in IMF Special Drawing Rights (SDR), are specified in each Party's 

Annexes to Appendix I. See https://e-gpa.wto.org/en/ThresholdNotification/FrontPage 

12
 Under the revised GPA, the schedule of each party contains seven annexes: Annex 1: central government 

entities; Annex 2: sub-central government entities; Annex 3: other entities; Annex 4: goods; Annex 5: services ; 

Annex 6: construction services; Annex 7: general notes. 
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GPA Parties for the loss of coverage (following the removal of UK) from the 

modification and rectification to its coverage. This provision, among other things, 

requires notifying the GPA Committee of any proposed modification of annexes to 

Appendix I, along with information as to what will be likely consequences of change 

for the coverage provided for by the WTO GPA.
13

 
 

11. An assessment of the UK’s procurement coverage separate from the EU merits 

special consideration. Firstly, there are elements of the UK’s coverage that are tied 

into the EU’s procurement schedules. An example is the WTO GPA Annex 2 wherein 

the EU’s sub-central government entities coverage for regional or local contracting 

authorities, set out indicative rather than clearly defined coverage for each Member 

State. Secondly, WTO GPA Parties do not commit services procurement under the 

WTO GPA Annexes unless these markets are open under the GATS schedules. 

Thirdly, under the current WTO-GPA commitments, the EU has listed specified 

threshold values and all procurement above the thresholds covered under the WTO-

GPA (and the EU directives). Given that this coverage is agreed bilaterally under the 

plurilateral agreement and depends on the level of reciprocity this will require 

considerable negotiation preparation by the UK.  

 

12. UK’s re-joining the WTO GPA as a signatory would require the UK to reset MFN 

commitments in General Agreement on Trade in Services (GATS) schedules before it 

can negotiate coverage under the WTO GPA.  

 

13. Not until the UK has formally determined its Most Favoured Nation (MFN) coverage 

under the WTO that the UK can seek to negotiate a more favourable trade agreement 

in accordance with the WTO’s MFN exceptions under the GATT Article XXIV and 

GATS Article V. 

 

14. Another issue relevant is a decision on how UK suppliers will access the EU’s 

common publication system (TED) and to other EU tools, such as e-Certis - this is 

relevant for any interim period and also for facilitating use of these tools in any final 

agreement.  

 

15. The UK will be able to negotiate carve-outs for small and medium enterprises 

(SMEs). The EU did not negotiate carve-out protections from the WTO GPA’s 

obligations for SMEs and concessions that matched the SME objectives of other 

Parties.  

 

16. With regards to retaining market access in the EU procurement market, if the UK 

successfully negotiates a comprehensive free trade agreement with the EU, with 

public procurement provisions, UK firms can continue to access the EU markets 

beyond what will be guaranteed under the WTO GPA. 

 

17. The European Parliament has identified options within a future EU-UK agreement. 

First, is the so-called ‘EEA-minus model’, whereby the UK continues to apply current 

EU procurement directives, as has been done in an EU trade agreement with Ukraine. 

                                                      
13

 To facilitate the handling of individual parties’ schedules and to take into account modifications that have 

been certified since that date, loose-leaf schedules have been prepared with regard to those parties that have 

accepted the revised Agreement. These reflect parties’ current legal binding coverage commitments. 
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This would maintain the UK’s access to public procurement across the EU, but with 

no more flexibility than now and with no say over how the rules develop in future. 

The second option identified is a ‘GPA-plus model’ that would use the WTO GPA as 

a basis supplemented with additional rules and deep commitments, similar to the EU-

Korea free trade agreement.
14

  

 

18. Public procurement falls within the area of devolved responsibility, following the 

transfer of competence for public procurement to devolved governments (under the 

Devolution Settlement of 1998).  

 

19. The UK will enjoy the freedom to define an independent procurement policy and 

negotiate carve-out protections and concessions from the GPA’s obligations, but it 

would not allow UK suppliers the same level of access that firms enjoyed as member 

of the EU. 

 

20. The intersection of trade matters with devolved powers’ decisions on new trading 

relationships with, both, the EU and third countries must be taken on the basis of 

consultations between the UK Government and devolved administrations (of Northern 

Ireland, Scotland and Wales) in order to reflect fully the interests of the whole of the 

UK.
15

  

 

21. At the national level, the Great Repeal Bill decentralises government procurement 

legislation. This could potentially result in devolved governments pushing their policy 

objectives. Examples could include specific policies on: the award of procurement 

contracts, promotion of local economic development and social goals, and so on. This 

will usher diverse procurement rules, with implications for the fundamental principles 

of transparency, competition and value for money.  

 

22. Further, this could fragment a coherent countrywide procurement strategy, and the 

effect could be transmitted to the WTO GPA level and future free trade agreements 

that the UK is aiming to negotiate after Brexit.
16

  

 

23. The Great Repeal Bill White Paper mentions that the UK Government will “begin 

intensive discussions with the devolved administrations to identify where common 

frameworks need to be retained in the future”.  

 

                                                      
14

 In the case of GPA Parties, both past and current trade agreements/negotiations have been largely concerned 

with expanding access within the framework contemplated in the GPA itself, and their ultimate outcomes have 

frequently been market-opening commitments that have been written into the GPA. However, in some of these 

cases – and increasingly – the EU has sought to expand commitments beyond those of the GPA in certain 

respects, as regards coverage and/or award procedures and/or remedies. See details on 

http://www.europarl.europa.eu/RegData/etudes/STUD/2017/602028/IPOL_STU(2017)602028_EN.pdf 

15
 International relations, including treaty-making, is a reserved matter in the UK in which the devolved 

administrations do not enjoy a formal role in negotiating or approving trade (or other) treaties. The Devolution 

Settlement of 1998 transferred the competence in some areas of devolved responsibility, such as agriculture and 

the implementation of EU trade agreements in their areas of competence.  

16
 Such diversity in procurement rules would continue unless the laws affecting devolved issues are unilaterally 

scrapped by Westminster.  

 

https://www.instituteforgovernment.org.uk/brexit-explained/brexit-explained-great-repeal-bill
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24. The Bill has significant implications for the legislation on government procurement in 

that it gives the devolved administrations some powers to implement the obligations 

arising from the GPA and the trade agreements in the scope of the Bill but does not 

mention anything about how the devolved authorities might be involved in future 

treaty negotiations. However, these are subject to a number of restrictions, set out in 

Schedule.  

 

25. The Government has stated it will seek legislative consent for certain provisions of 

the Trade Bill suggesting that devolved governments could have a say, for example in 

setting policy objectives in the award of procurement contracts. Such devolution of 

powers could lead to divergence in procurement legislations. This risks detracting 

from a unified external strategy in the negotiations with the EU and undermining 

competition and transparency in the procurement markets within the UK. 

 

 

Negotiations on public procurement liberalisation with third countries  
 

26. The UK will need to negotiate trade agreements with third countries to provide access 

to procurement markets after its departure from the EU. At this stage, however, the 

UK government can only enter into informal discussions regarding future trading 

arrangements with public procurement commitments. The UK cannot sign any 

agreements until it formally withdraws from the EU and repositions itself at the WTO 

and EU.
17

  

 

27.  The UK will have to renegotiate more than 50 trading partners (with which the EU 

currently has trade agreements in place) and potentially many more. With each of the 

relevant partner countries or regional associations the UK will have to negotiate a new 

agreement. The negotiations will need massive resources in terms of time, 

information and skills could take years to complete. The negotiation of trade 

agreements will depend on whether the partners are willing to devote resources and 

efforts to negotiate an agreement that provides the UK with benefits similar to those 

already under the relevant international agreements of the EU.  

 

28. To ensure meaningful negotiations (once these are initiated) for opening procurement 

markets in third countries it is necessary to gather economic data on the size of 

potential procurement markets at all level of governments, central and sub-central, 

including State Owned Enterprises (SOEs) (in particular if covered by public 

procurement legislation or for SOEs procurement which would fall within the scope 

of a public procurement negotiations e.g. SOEs in the utilities sector).  

 

29. Developing a methodology to estimate the total value of any procurement market and 

the barriers that suppliers face is a prerequisite for negotiations. There is a need to 

develop analytical tools to assess public procurement based on: (i) the size of public 

procurement markets (at the different government levels and if available for SOEs) 

                                                      
17

 To conclude a trade agreement with a non-EU party while the UK is still formally a Member State of the EU 

would be in breach of Article 3(1)(e) TFEU, which provides the EU with exclusive competence in determining 

common commercial policy on behalf of its Member States. Serious conflicts of interest would also likely 

surface, in breach of Article 4.3 and Article 24.3 TFEU. 
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and the economic assessment of current procurement barriers (including local content 

requirements, domestic preferences, etc.); (ii) the effects of improved market access; 

and (iii) the degree of contestability of a public procurement market for UK 

companies.  

 

30. Further, contract award data must be analysed, i.e. by type of government entities 

(including their share in the total), number and value of contract awards per year (by 

procurement methods), name and nationality of the bidder, name and nationality of 

the mother company, direct cross-border procurement in value and shares, 

commercial presence procurement in value and shares, geographical composition of 

the goods and services, and contestable shares in terms of negotiating thresholds. 

 

31. Differentiation between the dimensions of international public procurement, i.e. the 

nationality of the bidding firm; the location of the bidding firm (e.g. located abroad or 

a domestic subsidiary of a foreign firm; and the purchase of foreign value-added 

along the supply chain, irrespective of the location and nationality of the companies 

winning the public tender), will provide information on the main modalities of 

participation in public procurement. 

 

32. Such an exercise will equip trade negotiators with necessary quantitative tools to 

negotiate market access effectively as well as devise country and sector specific 

strategies to derive the benefits of enhanced market access from trade agreements.  

 
 
18 February 2018 
 

 

 


