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Finance and Constitution Committee 

5th Meeting, 2018 (Session 5), Wednesday 7 February 2018 

Scottish Fiscal Commission – Revised forecasts  

Introduction 

1. The purpose of this paper is to provide information for the Committee’s
evidence session with the Scottish Fiscal Commission (SFC) on its revised
forecasts. The Committee will take evidence on the revised forecasts from—

 Professor Alasdair Smith, Commissioner;
 David Wilson, Commissioner;
 John Ireland, Chief Executive;, and
 David Stone, Head of Economic and Income Tax Forecasting.

2. On 31 January 2017 during the Stage 1 debate on the Budget Bill1, the
Cabinet Secretary announced spending changes and his plans to amend the Budget
Bill at Stage 2 accordingly. He told the Parliament that he planned to raise additional
income tax receipts to fund these spending changes. In the Draft Budget proposals,
a higher rate of tax was set at 41% on earnings between £44,273 and £150,000.
This higher rate threshold will now start on earnings above £43,430, and is expected
to result in additional revenue of £55m relative to the plans in the Draft Budget.

Revised forecasts 

3. In December 2017, the Scottish Fiscal Commission wrote to the Committee 
regarding a supplement to their protocol with the Scottish Government 
on engagement. The letter is at attached at the annexe to this note.

4. The supplement to the protocol covers the Commission’s commitment to 
produce amended forecasts if required due to proposed policy changes during 
the passage of the Budget Bill.  The Commission’s revised forecasts will be 
published by 3pm on Tuesday 6 February and will be circulated to members as a 
late paper and posted on the website in advance of the evidence session on 
Wednesday 7 February. 

Committee Clerks 
February 2018 

1http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11337&mode=pdf [Accessed 
February 2017] 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11337&mode=pdf
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 ANNEXE 

Letter from the Scottish Fiscal Commission to the Convener of the Finance and 
Constitution Committee – 14 December 2017 

Dear Bruce, 

I am writing to inform you that the Scottish Fiscal Commission and the Scottish Government 
have agreed a supplement to their Protocol on engagement. The supplement covers the 
process for the provision of forecasts by the Commission during the passage of the Budget Bill. 
The role for the Commission here was identified in paragraph 15 of the Protocol (see Appendix 
B) 

As with the Protocol, the supplement is intended to ensure there is transparency in the 
interactions between the Commission and the Scottish Government. It sets out the procedure 
for handling material policy changes during Stages Two and Three of the Budget Bill which 
may affect the forecasts the Commission has produced. 

The supplement to the Protocol has been agreed between the Commissioners and the Cabinet 
Secretary for Finance and the Constitution and will be published on our website today. The text 
is attached at Appendix A. 

Yours faithfully, 

Susan Rice CBE 
Chair of the Scottish Fiscal Commission 

cc. Mr Derek Mackay, Cabinet Secretary for Finance and the Constitution.
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Appendix A - SUPPLEMENT TO SCOTTISH GOVERNMENT/SCOTTISH FISCAL 

COMMISSION PROTOCOL 

PROVISION OF FORECASTS DURING PASSAGE OF BUDGET BILL 2018-19 

The Protocol for Engagement between the Scottish Fiscal Commission and the 
Scottish Government sets out the procedure for information sharing and the 
development of forecasts to support the publication of the Draft Budget and the 
introduction of the Budget Bill. 

However, paragraph 15 (Annex) recognises that the Commission will have a further 
role in the Budget Bill process should there be material policy changes which would 
affect the forecasts produced earlier. 

Following discussions between the Scottish Government, the Scottish Fiscal 
Commission and the Scottish Parliament the following additional procedure for 
Budget Bill 2018-19 has been agreed: 

 As early as possible, the Scottish Government will advise the Scottish Fiscal
Commission of likely policy changes following the introduction of the Budget
Bill to enable further model development and forecasting;

 Final Scottish Government policy changes will be shared with Scottish Fiscal
Commission, at the latest, by 5pm on the day (typically Thursday) before
Stage 2 amendments are laid in the Scottish Parliament;

 Scottish Government analysts and policy teams will have the opportunity to
comment on and challenge the Commission’s amended forecasts and policy
costing ahead of publication. The Commission will aim to provide the
Government with draft forecast revisions and costing by 3pm the day before
publication (typically Monday). The Commission will organise a “Challenge
Meeting” on the morning of publication.

 The Commission will endeavour to provide the Government with a final
version by 1pm on the day of publication for fact checking with comments by
2pm.

 Scottish Fiscal Commission will publish the amended forecast and policy
costing annex on their website by 3pm of the working day (typically
Tuesday) before the Committee consideration of Stage 2 amendments. The
revised forecasts and policy costings will be sent to the Convenor of the
Finance and Constitution Committee and the Cabinet Secretary for Finance
and the Constitution at the same time as they are published.

The Scottish Government recognises that late policy changes can limit the level of 
scrutiny afforded by the Parliament, and so far as possible, would aim to lay 
amendments to policies which would require a revised forecast or assessment from 
the Scottish Fiscal Commission at Stage 2 only. Stage 3 amendments could still be 
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laid but the SG would seek to limit these to spending allocations which would not 
require Scottish Fiscal Commission involvement. 

The Commission reserve the right to prioritise particular forecast revisions and policy 
costings in the event of the package of amendments requiring analysis beyond what 
they consider feasible in the time available. The Commission will aim to do this in 
consultation with the Clerk of the Finance and Constitution Committee and the 
Government. 

4 
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Appendix B - EXTRACT FROM PROTOCOL 

15. The Commission will have a role in supporting the Budget process if, following the
introduction of the Budget Bill and prior to Stage 3 in the passage of the Bill through
the Scottish Parliament, there are changes to the Budget that will have a material
effect on the policies that have been costed as part of the production of forecasts. If
this situation arises:

The Scottish Government will endeavour to give the Commission as much notice as 
possible of this circumstance 
The Commission will clearly set out to the Scottish Government the likely production 
timescales if new forecasts are needed 

The Commission will produce a further report proportionate to the changes that have 
been made, to be published at the same time as the formal announcement to 
Parliament 

The Commission will give the Scottish Government an opportunity to fact-check this 
additional report prior to public 

5 
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Finance and Constitution Committee 

5th Meeting, 2018 (Session 5), Wednesday 7 February 2018 

Budget (Scotland) Bill – Stage 2 

Introduction 

1. The Budget (Scotland) (No.2) Bill (“the Bill”) was introduced in the 
Parliament on 25 January 2018. The Bill and its Supporting Document are 
available via the links below—

 Budget (Scotland) (No.2) Bill
 Budget Bill 2018-19 Supporting Document

2. The Financial Scrutiny Unit has produced a briefing paper summarising 
the changes announced at Stage 1 of the Budget Bill. It then goes on to 
summarise the differences between Draft Budget 2018-19 and the Budget Bill 
2018-19 Supporting Document. The briefing paper is attached at Annexe A. 

Procedure 

3. Budget Bills follow a different procedure to that of other public bills and are
governed separately by Rule 9.16 of Standing Orders. At Stage 1, a Budget Bill is
referred immediately to the Parliament for consideration of its general principles
and a decision on whether they are agreed to. The Parliament agreed to the
general principles of the Bill on 31 January 2018.

4. Standing Orders provide that Stage 2 of the Bill shall be taken by the
Finance and Constitution Committee.

5. The Committee will consider the Bill at Stage 2 under two separate agenda
items. Under the first item, the Committee will have the opportunity to take
evidence on the Bill from the Cabinet Secretary for Finance and Constitution and
his officials. This will be followed by formal stage 2 proceedings.

Conclusion 

6. The Committee is invited to consider the Budget Bill at Stage 2.

Committee Clerks 
February 2018 

http://www.parliament.scot/Budget%20(Scotland)%20(No%202)%20Bill/SPBill25S052018.pdf
https://beta.gov.scot/publications/budget-scotland-bill-2018-19-supporting-document/
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11337
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Finance and Constitution Committee  

Budget Bill 2018-19 – Stage 2 

Introduction 

Draft Budget 2018-19 was published on 14 December 2017 and set out the Scottish 
Government’s spending and tax plans for the next financial year.  

The purpose of the Budget Bill is to seek Parliamentary approval for the Scottish 
Government’s spending plans for financial year 2018-19. The Bill does not seek approval 
for the tax rates proposed by the Scottish Government in the Draft Budget – these are 
subject to separate legislation.  

The Budget Bill is, however, underpinned by forecast receipts for Income tax and the fully 
devolved taxes, and cannot proceed to Stage 3 proceedings unless necessary Scottish  
rate resolutions have been agreed by Parliament.  

This paper summarises the changes announced at Stage 1 of the Budget Bill. It then goes 
on to summarise the differences between the Draft Budget 2018-19 and the Budget Bill 
2018-19 Supporting Document. 

Deal announced at Stage 1 

During the Stage 1 debate, the Cabinet Secretary for Finance and Constitution provided 
details of the deal that had been agreed between the SNP and Scottish Green Party.  

What has been agreed? 

The headline spending changes from the Draft Budget proposal set out in December are 
as follows: 

 An additional funding of £10.5m to support inter-island ferry services in 2018-19.

 An additional £159.5m for Local Government resource spending, split over 2017-
18 and 2018-19.

 A minimum 3 per cent increase for public sector workers who earn £36,500 or less
(up from £30,000 as proposed in the Draft Budget). It is not clear from the
statement whether this will be funded with additional resource. It is also worth
noting that that pay settlements are negotiated separately by large parts of the
public sector – for example, Local Government.

 A year on year increase in the % of the capital Budget spent on low carbon
projects beyond this year’s budget.

Annexe A.

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11337&i=103148
http://www.gov.scot/Publications/2017/12/8959
http://www.gov.scot/Publications/2018/01/9225/downloads
http://www.gov.scot/Publications/2018/01/9225/downloads
http://www.gov.scot/Publications/2017/12/8959
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The Cabinet Secretary provided some detail on how these spending changes will be 
funded.  
 
He plans to raise additional income tax receipts from changes to his previous higher rate 
threshold tax plans. In the Draft Budget proposals, a higher rate of tax was set at 41% on 
earnings between £44,273 and £150,000. This higher rate threshold will now start on 
earnings above £43,430, and will bring in a forecast additional revenue of £55m relative to 
the plans in the Draft Budget.  
 
In terms of the remaining new spending commitments, the Cabinet Secretary said in his 
speech that this would be funded from a combination of “funding available in the Scotland 
Reserve and a level of additional underspend from 2017-18”.  
 
It is not yet clear how much of the additional funding will derive from additional 
underspend from 2017-18 and how much from tax surpluses built up in the Scotland 
Reserve.  
 
On underspend, the Draft Budget plans already build in £158m in underspends from 
2017-18. This development means that there are additional underspends beyond the 
£158m already allocated. Depending on the extent of any additional underspends, this 
suggests that the current year’s budget may have been quite significantly underspent.  
 
Although details are still not clear, by utilising his Reserve of tax surpluses, the Cabinet 
Secretary is potentially removing a future tool to smooth any shortfalls in tax receipts.  
 
Reasons for variations between the Draft Budget and Budget Bill  

The main reason for the differences between the figures in the Draft Budget and the 
Supporting Document to the Budget Bill is that the two documents are prepared on 
different budgeting and accounting bases.  
 
The Draft Budget is presented on the basis of the HM Treasury Consolidated Budgeting 
Guidance while the Budget Bill and supporting document are prepared on an accounting 
basis, in accordance with the Public Finance and Accountability (Scotland) Act 2000 and 
the Government Financial Reporting Manual (the FReM). There are a number of technical 
differences between the two definitions, which in part explain the dif ferences between the 
totals in the two documents. In addition, there are statutory and presentational 
considerations. Table 1.2 on p3 of the supporting document provides a reconciliation.  
 
One difference between the Budget Bill and the Draft Budget relates to the treatment of 
non-departmental public bodies (NDPBs). The non-cash element of the NDPB budgets 
(which includes items such as depreciation) is subtracted from the Draft Budget figures to 
give the amounts required for parliamentary approval.  
 
This is because the Public Finance and Accountability (Scotland) Act 2000 requires 
authority for the budgets of NDPBs to be given in cash grant-in-aid. The non-cash NDPB 
deductions from the figures in the Draft Budget are presented in column B of table 1.2 of 
the Budget Bill Supporting documents (p3). These total £165.6m.  
 
In addition, Judicial salaries (£33.0m) are in the Draft Budget but excluded from the 
Budget Bill as they do not require Parliamentary approval. Police loan charges of £5.4m 
are included in the Budget Bill (but not the Draft Budget) as they require Parliamentary 
approval. The net impact of these changes in the Justice portfolio is the £27.6m deduction 
in column C of table 1.2.  
 

https://www.gov.uk/government/publications/consolidated-budgeting-guidance-2017-to-2018
https://www.gov.uk/government/publications/consolidated-budgeting-guidance-2017-to-2018
https://www.gov.uk/government/publications/government-financial-reporting-manual-2017-to-2018
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Another adjustment in column C relates to a £222.4m decrease to the Draft Budget 2017-
18 budget provision for Teachers and NHS Pension Schemes. This has no implications 
for Scottish Government discretionary public spending and according to the Supporting 
Document “reflects the HM Treasury update to the discount rate applied for post-
employment benefits announced in 2017.”  
 
Also presented in the Draft Budget but excluded from the Budget Bill are loan repayments 
by Scottish Water to the National Loans Fund (NLF), Public Works Loan Board (PWLB) 
and the European Investment Bank (EIB) (totalling £46.7million). These are shown in 
Column D. 
 
As in previous years, Column D also includes technical adjustments for any revenue-
financed infrastructure investment schemes – on the basis that such schemes are 
classified as on-balance sheet for IFRS (International Financial Reporting Standards) 
based accounts purposes in accordance with the FReM. The budget consequences of the 
recognition of the change in treatment of PPP/PFI/NPD schemes in the Scottish budget 
are therefore reflected in the Budget Bill presented to the Scottish Parliament. The IFRS 
adjustments are in the Health and Sport (+£88.0m) and Justice (£1.7m).  
 
Capital expenditure is also treated differently in the Budget Bill. Direct capital expenditure 
by the Scottish Government (including financial transactions issued by the Scottish 
Government) is included in the Budget Bill, but the capital expenditure of NDPBs 
(including financial transactions issued by NDPBs), local authorities and any capital grants 
to the private sector are not included in the capital total in the Budget Bill (they are 
classified as “operating expenditure” in the portfolio budgets of the Supporting 
documents).  
 
Directly funded external bodies requiring separate parliamentary approval from the 
portfolio total are reflected separately in the Budget Bill and the relevant adjustments are 
presented in column E of table 1.2. The directly funded bodies are National Records of 
Scotland, Office of the Scottish Charity Regulator, the Scottish Courts and Tribunal 
Service, Food Standards Scotland, Forestry Commission, NHS & Teachers Pensions, 
Revenue Scotland, the Scottish Fiscal Commission and the Scottish Housing Regulator. 
 

 

 

Ross Burnside 
Senior Researcher 
Financial Scrutiny Unit - SPICe 
 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 

The Scottish Parliament, Edinburgh, EH99 1SP www.scottish.parliament.uk 

 

http://www.scottish.parliament.uk/
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Finance and Constitution Committee 

5th Meeting, 2018 (Session 5), Wednesday 7 February 2018 

Land and Buildings Transaction Tax (Relief from Additional Amount) 
(Scotland) Bill 

1. The purpose of this paper is to provide information in relation to the Land and
Buildings Transaction Tax (Relief from Additional Amount) (Scotland) Bill (“the Bill”)
for the Committee’s stage 1 evidence session with the Cabinet Secretary for Finance
and Constitution.

2. The Bill was introduced by the Scottish Government on 13 November 2017.
The Bill and its accompanying documents can be accessed via the Parliament’s 
website. 

3. The Committee received five responses to its call for written evidence on
the Bill. These are attached at annexe A.

4. A briefing on the Bill, including a summary of written evidence, has
been produced by SPICe. This is attached at annexe B.

Background 

5. The Land and Buildings Transaction Tax (Scotland) Act 2013 was amended
by the Land and Buildings Transaction Tax (Amendment) (Scotland) Act 2016. The
2016 Act introduced a 3% surcharge on the purchase of additional properties for
£40,000 or more (the “Additional Dwelling Supplement” (ADS)).

6. One of the policy objectives of the 2016 Act was that “married couples, those
in a civil partnership and cohabitants (those living as if a married couple) are treated
for the purposes of ADS as one economic unit” in order to address the risk of
properties being moved between individuals for the purposes of tax avoidance.

7. The intention was that the ADS could be reclaimed when purchasing a main
residence where the sale of the former main residence took place within 18 months.
However, the legislation required the additional amount to be chargeable if spouses,
civil partners or co-habitants were jointly buying a home to replace a home that was
owned by only one of them. As a result, the relief could not be claimed in this
scenario as only one name appeared on the title deeds.

8. In short, this meant that “the couple is being treated as one economic unit
when determining if the ADS applies, but not when it comes to determining whether
ADS should be repaid.”1

9. In June 2017, the Scottish Government sought to address this via secondary
legislation.2 The Land and Buildings Transaction Tax (Additional Amount-Second

1 http://www.legislation.gov.uk/sdsi/2017/9780111035818/pdfs/sdsipn_9780111035818_en.pdf 
2 http://www.parliament.scot/S5_Finance/Meeting%20Papers/FCC_PUBLIC_PAPERS_210617.pdf 

http://www.parliament.scot/parliamentarybusiness/Bills/106472.aspx
http://www.parliament.scot/parliamentarybusiness/Bills/106472.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/107648.aspx
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2018/2/1/Land-and-Buildings-Transaction-Tax--Relief-from-Additional-Amount---Scotland--Bill
http://www.legislation.gov.uk/sdsi/2017/9780111035818/pdfs/sdsipn_9780111035818_en.pdf
http://www.parliament.scot/S5_Finance/Meeting%20Papers/FCC_PUBLIC_PAPERS_210617.pdf
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Homes Main Residence Relief) (Scotland) Order 20173 amended the 2013 Act to 
provide relief from the ADS for all qualifying future transactions and those 
transactions where buyers entered into the contract on or after 20 May 2017, and the 
effective date of the transaction was on or after 30 June 2017. During the 
Committee’s consideration of the Order, the Cabinet Secretary confirmed that it 
would not apply retrospectively and that further legislation would be required to do 
this.4 

The Bill 

10. The Bill seeks to make the amendments made by the 2017 Order
retrospective, enabling couples who have paid the additional amount of LBTT, in the
scenario described, to claim a repayment regardless of the date on which they
entered into the contract or the effective date of the transaction.

Consultation 

11. Whilst no formal consultation on the Bill was completed, the Policy
Memorandum states that—

“Scottish Government officials have discussed the issue being addressed by 
the Bill (in the context of the 2017 Order) with the Law Society of Scotland, 
Scottish Property Federation, ICAS and the Chartered Institute of Taxation in 
particular. These discussions suggest that there is widespread support among 
stakeholders for the provisions of the Bill.” 

Cost implications 

12. The Bill’s Financial Memorandum5 (FM) states that—

“the nature of the LBTT tax return, which is submitted by individuals or by 
agents on behalf of individuals, is such that it is not possible to definitively 
indicate the number of spouses, partners or cohabitants who would become 
able to claim a repayment of tax as a result of the Bill.” 

13. However, for the purposes of the FM, the Scottish Government (in conjunction
with Revenue Scotland and on the basis of a 1.8% increase in buyers intending to
reclaim the additional amount since the 2017 Order came into force) estimates an
increase of repayment claims of between two and five percent which translates to
between 76 and 189 additional cases. The FM suggests that this could result in a
total tax reclaim of between £655,000 and £1,555,000 and states that it is likely that
the majority of repayment claims will fall into financial years 2017-18 and 2018-19
(although there may be residual claims as late as 2022-23 due to a 5-year limit). The
FM does not specify the budget from which these costs would come although it
notes that any additional work for Revenue Scotland would be absorbed within
existing budgets.

3 https://www.legislation.gov.uk/ssi/2017/233/contents/made 
4 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11032&mode=pdf 
5http://www.parliament.scot/Land%20and%20Buildings%20Transaction%20Tax%20(Relief%20from%
20Additional%20Amount)%20(Scotland)%20Bill/SPBill22FMS052017.pdf 
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https://www.legislation.gov.uk/ssi/2017/233/contents/made
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11032&mode=pdf
http://www.parliament.scot/Land%20and%20Buildings%20Transaction%20Tax%20(Relief%20from%20Additional%20Amount)%20(Scotland)%20Bill/SPBill22FMS052017.pdf
http://www.parliament.scot/Land%20and%20Buildings%20Transaction%20Tax%20(Relief%20from%20Additional%20Amount)%20(Scotland)%20Bill/SPBill22FMS052017.pdf
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Conclusion 

14. The Committee is invited to consider this in its stage 1 evidence session with
the Cabinet Secretary.

Committee Clerks 
February 2018 

FCC/S5/18/5/3 



Land and Buildings Transaction Tax (Relief from Additional Amount) (Scotland) Bill  
Finance and Constitution Committee – Call for Evidence 

Response by the Chartered Institute of Taxation 

1 Introduction 

1.1  This is a response by the Chartered Institute of Taxation (CIOT) to the Finance and 
Constitution Committee of the Scottish Parliament’s call for evidence on the Land 
and Buildings Transaction Tax (Relief from Additional Amount) (Scotland) Bill (the 
Bill).1 We welcome the opportunity to offer our comments and would be pleased to 
amplify our points orally or in writing. 

1.2  Land and Buildings Transaction Tax (LBTT) is a tax fully devolved to the Scottish 
Parliament, having been introduced under the Land and Buildings Transaction Tax 
(Scotland) Act 2013 (the 2013 Act)2 with effect from 1 April 2015 to replace Stamp 
Duty Land Tax (SDLT) on transactions in land situated in Scotland. The LBTT 
Additional Amount took effect on 1 April 2016, and is an additional amount of LBTT 
chargeable on the purchase of a dwelling where, at the end of the day that is the 
effective date of the transaction, the buyer owns more than one dwelling and is not 
replacing their only or main residence.3 

1.3  The LBTT Additional Amount does not apply if the buyer is replacing the buyer’s only 
or main residence. In determining whether the LBTT Additional Amount is 
chargeable, the policy intention was to treat married couples, civil partners and co-
habitants (those living as a married couple), along with their dependent children, as 
one economic unit. However, prior to the amendments made by the Land and 
Buildings Transaction Tax (Additional Amount-Second Homes Main Residence 
Relief) (Scotland) Order 2017 (the 2017 Order),4 the LBTT Additional Amount was 
chargeable if spouses, civil partners or co-habitants were jointly buying a home to 
replace a home that was owned by only one of them. 

1.4  The 2017 Order came into force on 30 June 2017 and ensured that relief from the 
LBTT Additional Amount was available in this scenario for all qualifying future 

1 The Bill: http://w ww.parliament.scot/parliamentarybusiness/Bills/106472.aspx. 
2 The 2013 Act: http://w w w.legislation.gov.uk/asp/2013/11/contents. 
3 Land and Buildings Transaction Tax (Amendment) (Scotland) Act 2016 ( the 2016 Act): 
http://w w w.legislation.gov.uk/asp/2016/11/contents. 
4 The 2017 Order: http://w ww.legislation.gov.uk/ssi/2017/233/contents/made. 

Annexe A
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Land and Buildings Transaction Tax (Relief from Additional Amount) (Scotland) Bill  
CIOT Comments  30 January 2018 

P/tech/subsfinal/STC/2018 

transactions and if buyers entered into the contract to purchase a new main 
residence on or after 20 May 2017 and the effective date of the transaction was on or 
after 30 June 2017. The Bill aims to give retrospective effect to the 2017 Order, such 
that qualifying buyers who paid the LBTT Additional Amount prior to the Order being 
made, may claim a repayment. 

1.5  The Scottish Government has committed itself to a tax system that has regard to 
Adam Smith’s four principles5: the burden proportionate to the ability to pay 
(equality); certainty; convenience; efficiency of collection (economy).6 The CIOT 
agrees that these are important principles for a sound tax system. 

1.6  As an educational charity, our primary purpose is to promote education in taxation. 
One of the key aims of the CIOT is to work for a better, more efficient, tax system for 
all affected by it – taxpayers, their advisers and the authorities. Our comments and 
recommendations on tax issues are made solely in order to achieve this aim; we are 
a non-party-political organisation. 

1.7  Our stated objectives  for the tax system include: 
 A legislative process which translates policy intentions into statute accurately

and effectively, without unintended consequences.
 Greater simplicity and clarity, so people can understand how much tax they

should be paying and why.
 Greater certainty, so businesses and individuals can plan ahead with

confidence.
 A fair balance between the powers of tax collectors and the rights of

taxpayers (both represented and unrepresented).
 Responsive and competent tax administration, with a minimum of

bureaucracy.

2 Executive summary 

2.1  We welcome the Bill and its aim to make relief from the LBTT Additional Amount 
available to all spouses, civil partners and co-habitants, where they have jointly 
purchased a home to replace their only or main residence, even where the home 
being replaced was only owned by one of the couple. 

2.2  This fulfils the original intentions of the 2016 Act, which intended to treat married 
couples, those in a civil partnership and those living as if a married couple as one 
economic unit for the purposes of the LBTT Additional Amount. 

2.3  Although the 2017 Order was able to achieve this for transactions with an effective 
date on or after 30 June 2017, it was unable to alter the position for transactions that 
took place between the introduction of the LBTT Additional Amount and the making 
of the 2017 Order. 

2.4  The Bill is short and simple. It appears that it will be effective in ensuring that the 
amendments to the 2013 Act introduced by the 2017 Order apply to transactions 
where the contract was entered into on or after 28 January 2016 and for which the 

5 An Inquiry into the Nature and Causes of the Wealth of Nations – Adam Smith – Book 5, Chapter II, Part 2 
(1776). 
6 The Scottish Government’s Approach to Taxation, Finance Secretary John Sw inney’s statement to the Scottish 
Parliament, 7 June 2012: http://w w w.gov.scot/New s/Speeches/taxation07062012. 
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effective date was on or after 1 April 2016. 

2.5  As a result of the Bill, certain taxpayers will become eligible to claim a repayment of 
tax from Revenue Scotland. They will have approximately five years from the 
effective date of their transaction to do so. Unfortunately, Revenue Scotland has no 
means of identifying affected taxpayers. It is essential that thought is given as to how 
to communicate eligibility for a repayment claim to taxpayers effectively. 

2.6  In order to deal with an unintended consequence of the 2016 Act, there has been a 
two-stage process, using secondary legislation and then primary legislation in order 
to effect the change. This demonstrates that there could be a place for an annual 
Finance Bill / Finance Act in the Scottish Budget Process. Such a Bill / Act would 
provide a means of making amendments to existing tax legislation to deal with 
unintended consequences, errors in drafting and annual tax changes (such as to 
rates and bands). 

3 Purpose of the Bill 

3.1  The Bill aims to ensure that all spouses, civil partners or co-habitants jointly buying a 
home to replace their only or main residence are eligible for relief from the Additional 
Amount. This is necessary, because when the Additional Amount was introduced, 
the relief did not apply where only one spouse etc. owned the home being replaced. 
Although the 2017 Order rectified this for qualifying future transactions, it was unable 
to make the relief available to those affected, who had had to pay the Additional 
Amount on transactions that took place between 1 April 2016 and 30 June 2017.7 

3.2  The Bill ensures that qualifying spouses, civil partners or co-habitants will be able to 
claim a refund of tax where the effective date of their transaction was between 1 April 
2016 and 30 June 2017. Moreover, a repayment may also be claimed if, within 18 
months of the transaction under which they acquired a dwelling house as joint 
owners to be used as a main residence (and paid the Additional Amount), one or 
other of the joint buyers disposes of a dwelling house that has been used by both of 
them as their main residence. 

3.3  The aim is to put such couples, where only one partner owned the home being 
replaced, in the same position as couples where the property being replaced was 
jointly owned. 

4 Effectiveness of the Bill 

4.1  The Bill is short and simple. It appears that it will be effective in ensuring that the 
amendments to the 2013 Act introduced by the 2017 Order apply to transactions 
where the contract was entered into on or after 28 January 2016 and for which the 
effective date was on or after 1 April 2016. 

4.2  It should be noted that qualifying taxpayers who have already paid the LBTT 

7 Note that the Additional Amount applies in relevant cases to transactions w here the contract w as entered into on 
or after 28 January 2016 and the effective date w as on or after 1 April 2016. The 2017 Order provides relief for 
transactions w here the contract w as entered into on or after 20 May 2017 and the effective date w as on or after 
30 June 2017. 
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Additional Amount will be able to claim a repayment of tax from Revenue Scotland as 
a result of this Bill. It is essential that qualifying taxpayers are made aware of this. As 
noted in paragraph 16 of the Financial Memorandum to the Bill,8 the nature of the 
LBTT return means that Revenue Scotland will be unable to identify affected 
taxpayers, who are eligible to claim a repayment of tax. It is therefore unlikely that 
Revenue Scotland will have sufficient data to enable them to contact those affected 
directly. So, it is essential that Revenue Scotland carry out a campaign to raise 
awareness of this change and that agents and solicitors are provided with a clear 
message that they can direct to clients and former clients, to enable them to check 
easily whether or not they may claim a repayment. 

4.3  Under the Revenue Scotland and tax Powers Act 2014 (RSTPA 2014), taxpayers 
have five years from the date by which their tax return should have been made to 
make a claim for repayment of tax.9 Under the 2013 Act, a taxpayer must make a tax 
return before the end of the period of 30 days starting with the day after the effective 
date of the transaction.10 As a result, the outer limit for the timeframe for claiming a 
tax repayment for those affected runs from 1 May 2021 to 30 July 2022. This also 
needs to be highlighted to taxpayers to ensure that they do not miss out on account 
of missing the deadline. 

5 Other Comments 

5.1  Paragraph 21 of the Policy Memorandum to the Bill indicates that it, ‘addresses an 
unintended consequence of the provisions relating to the additional amount of LBTT 
and aims to ensure that first-time buyer (and those replacing their main residence) 
are not being disadvantaged by the legislation’.11 Unfortunately, it is almost inevitable 
that primary and secondary legislation will, from time to time, either include errors or 
create unintended consequences, despite the best efforts of those drafting and 
scrutinising it. In order to reach the desired position, it has been necessary to amend 
the 2013 Act in two stages: 

1. Firstly, using the 2017 Order, which, as a piece of secondary legislation,
could only take effect from the date it was passed; and

2. Secondly, using the Bill, which, as a piece of primary legislation, can make
the amendment take retrospective effect, to ensure the relief is available from
the date LBTT Additional Amount took effect.

5.2  This is arguably a rather cumbersome process for what is a relatively minor 
amendment. It demonstrates that there could be a place for an annual Finance Bill / 
Finance Act in the Scottish Budget Process. Such a Bill / Act would provide a means 
of making amendments to existing tax legislation to deal with unintended 
consequences, errors in drafting and annual tax changes (such as to rates and 
bands). We would refer you to our submission to the Budget Process Review 
Group,12 and also to the Final Report issued by the Budget Process Review Group.13 
In particular, we think that paragraphs 169ff. and 182ff. together with 

8 http://w w w.parliament.scot/parliamentarybusiness/Bills/106472.aspx. 
9 S. 115 RSTPA 2014: http://w ww.legislation.gov.uk/asp/2014/16/section/115.
10 S. 29 LBTT(S)A 2013: http://w ww.legislation.gov.uk/asp/2013/11/section/29.
11 http://w w w.parliament.scot/parliamentarybusiness/Bills/106472.aspx.
12 Budget Process review  Group: Interim Report – Response by Chartered Institute of Taxation:
https://w ww.tax.org.uk/policy-technical/submissions/scottish-parliament-%E2%80%93-budget-process-review -
group-ciot-response-interim. 
13 Budget Process Review  Group: Final Report – 30 June 2017: 
http://w w w.parliament.scot/S5_Finance/Reports/BPRG_-_Final_Report_30.06.17.pdf . 
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Recommendations 50 and 51 are of relevance. 

6 Acknowledgement of submission 

6.1  We would be grateful if you could acknowledge safe receipt of this submission, and 
ensure that the Chartered Institute of Taxation is included in the List of Respondents 
when any outcome of the consultation is published. 

7 The Chartered Institute of Taxation 

7.1  The Chartered Institute of Taxation (CIOT) is the leading professional body in the 
United Kingdom concerned solely with taxation. The CIOT is an educational charity, 
promoting education and study of the administration and practice of taxation. One of 
our key aims is to work for a better, more efficient, tax system for all affected by it – 
taxpayers, their advisers and the authorities. The CIOT’s work covers all aspects of 
taxation, including direct and indirect taxes and duties. Through our Low Incomes Tax 
Reform Group (LITRG), the CIOT has a particular focus on improving the tax system, 
including tax credits and benefits, for the unrepresented taxpayer.  

The CIOT draws on our members’ experience in private practice, commerce and 
industry, government and academia to improve tax administration and propose and 
explain how tax policy objectives can most effectively be achieved. We also link to, 
and draw on, similar leading professional tax bodies in other countries.   The CIOT’s 
comments and recommendations on tax issues are made in line with our charitable 
objectives: we are politically neutral in our work. 

The CIOT’s 18,000 members have the practising title of ‘Chartered Tax Adviser’ and 
the designatory letters ‘CTA’, to represent the leading tax qualification.    

The Chartered Institute of Taxation 
30 January 2018 
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Land and Buildings Transaction Tax (Relief from Additional Amount) (Scotland) Bill: 
call for evidence 

About ICAS 

1. The following submission has been prepared by the ICAS Tax Board.  The ICAS Tax
Board, with its five technical Committees, is responsible for putting forward the views of
the ICAS tax community, which consists of Chartered Accountants and ICAS Tax
Professionals working across the UK and beyond, and it does this with the active input
and support of over 60 board and committee members.  The Institute of Chartered
Accountants of Scotland (‘ICAS’) is the world’s oldest professional body of accountants
and we represent over 21,000 members working across the UK and internationally.   Our
members work in all fields, predominantly across the private and not for profit sectors.

Introduction 

2. ICAS is grateful for the opportunity to give evidence to the Finance and Constitution
Committee regarding its inquiry into ‘Land and Buildings Transaction Tax (Relief from
Additional Amount) (Scotland) Bill’, as requested in the call for evidence issued in
December 2017.

3. ICAS has contributed the experience of its members and their technical expertise in the
development and implementation of the two existing devolved taxes, Land and Buildings
Transaction Tax (LBTT) and Scottish Landfill Tax (SLfT), in the development of the
proposed Air Departure Tax, and the establishment of the tax authority Revenue
Scotland. ICAS has also contributed to the development of both Scottish Rate of Income
Tax and the Scotland Act 2016 measures for Scottish Income Tax rates and bands.

4. ICAS has a public interest remit, a duty to act not solely for its members but for the wider
good.  From a public interest perspective, our role is to share insights from ICAS
members into the many complex issues and decisions involved in tax and financial
system design, and to point out operational practicalities.

General comments  

5. We are content that this Bill sets out to give retrospective effect to the amendments made
by the Land and Buildings Transaction Tax (Additional Amount-Second Homes Main
Residence Relief (Scotland) Order 2017. We have no comments in relation to the wording
of the Bill.

Other LBTT concerns 

6. This Bill addresses a single issue but there are other issues in the LBTT legislation that
give concern, and which would benefit from being revisited.

Share pledges and group relief 

7. Some areas of detailed policy in LBTT lead to commercial outcomes that are different
when compared with SDLT. Most notably, according to a recent Revenue Scotland
Technical Bulletin1, groups cannot get group relief essentially wherever they have bank
borrowing. This is the case where the bank borrowing is secured by share pledges, as it
frequently will be. This could be remedied by introducing a provision to allow share
pledges similar to that introduced into SDLT in 2013.

8. Additionally, in a demerger transaction where a property is transferred out of a trading
company to another group company prior to the sale of the trading company. There are
provisions which deny relief where there are arrangements for the company which
acquires the property to leave the group in Sch.10 LBTT (S) Act 2013. It is understood
that Revenue Scotland is of the view that relief is not available in these circumstances;

1  Page 2,  LBTT Technical Bulletin 3 28 December 2017,  
https://www.revenue.scot/sites/default/files/LBTT%20Technical%20Update%20-
%2028%20December%202017_1.pdf  
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but this is a different approach to HMRC where relief from SDLT would be available. We 
suggest that this detailed area of policy should be revisited as soon as possible otherwise 
Scotland is left at a competitive disadvantage when compared to the rest of the UK.  

Care and maintenance process 

9. Beyond this immediate budget, a process is needed in which to address such matters.
There is a need for ‘care and maintenance’ measures in the existing tax law so that if
stakeholders such as Revenue Scotland find parts of the legislation do not work as
intended, or the legislation does not work as taxpayers may wish from a commercial
perspective, there is an opportunity to revisit the law. To date, the budget process has
been expenditure focused and so possible amendments to tax law need to be raised on
an ad hoc basis.

10. We believe that the existing limited annual tax procedure to vote on income tax rates and
bands is not enough. To maintain and improve the Scottish devolved taxes a regular,
formal, tax process is needed.
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SCOTTISH PARLIAMENT FINANCE AND CONSTITUTION COMMITTEE 

LAND AND BUILDINGS TRANSACTION TAX  
(RELIEF FROM ADDITIONAL AMOUNT) (SCOTLAND) BILL 

WRITTEN EVIDENCE - RESPONSE FROM REVENUE SCOTLAND 
JANUARY 2018 

Revenue Scotland 

Revenue Scotland welcomes the opportunity to contribute to the Finance and Constitution 
Committee’s call for evidence on the Land and Buildings Transaction Tax (Relief from 
Additional Amount) (Scotland) Bill (‘the Bill’), as introduced to Parliament on 14 November 
2017. 

Revenue Scotland is the tax authority responsible for the collection and management of the 
fully devolved taxes, currently comprising Land and Buildings Transaction Tax (LBTT) and 
Scottish Landfill Tax (SLfT).  These taxes came into effect on 1 April 2015, replacing their UK 
equivalents (Stamp Duty Land Tax and UK Landfill Tax respectively). 

The organisation was established by the Revenue Scotland and Tax Powers Act 2014 (RSTPA 
2014) as a Non-Ministerial Department (NMD) on 1 January 2015.  As an NMD, governed by 
a Board, Revenue Scotland is part of the Scottish Administration, accountable to Parliament 
to ensure that the collection and management of the devolved taxes is independent, fair 
and impartial.  We provide advice and support to the Scottish Government which is 
responsible for developing and enhancing tax policy and the setting of tax rates and bands. 
We also publish statistics on the taxes we collect and manage and provide data to the 
Scottish Fiscal Commission which has a statutory duty to provide tax forecasts. In that 
context, this response to the Committee’s call for evidence focuses primarily on the 
proposed administrative arrangements in relation to the collection and management of tax 
arising from the Bill. 

Technical background 

The Land and Buildings Transaction Tax (Scotland) Act 2013 (‘the 2013 Act’) was amended 
on 1 April 2016 by the Land and Buildings Transaction Tax (Amendment) (Scotland) Act 2016 
(‘the 2016 Act’).  From 1 April 2016, an additional amount of LBTT, known as the Additional 
Dwelling Supplement (‘ADS’), is due on the purchase of additional dwellings in Scotland, 
such as buy-to-let properties and second homes. 
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The Land and Buildings Transaction Tax (Additional Amount-Second Homes Main Residence 
Relief) (Scotland) Order 2017 (‘the 2017 Order’) amended the 2013 Act to provide relief 
from the ADS where spouses, civil partners or co-habitants jointly buy a new main residence 
but the previous main residence being replaced is owned by only one of them.  The Policy 
Note for the 2017 Order explains that it was brought forward by the Scottish Government 
because the 2016 Act did not give full effect to its policy intention.  The changes to the 
legislation made by the 2017 Order only apply to transactions where the contract is entered 
into on or after 20 May 2017 and where the transaction completed on or after 30 June 2017 
- the changes do not apply retrospectively.

The current Bill is intended to give retrospective effect to the Order enabling qualifying 
buyers who have paid the ADS prior to the Order being made to claim a repayment. 

Administrative arrangements 

Revenue Scotland published guidance and worked examples on its website in advance of the 
2017 Order coming into force and communicated the changes to the legislation to its 
stakeholders at its biannual LBTT Forum in October 2017.  The online and paper tax returns 
were updated to allow taxpayers to claim the new relief introduced by the Order.  We do 
not anticipate a need to make any further updates to these returns to implement the 
changes being proposed by the Bill.  

Following the introduction of the Bill, the LBTT Technical Bulletin was published by Revenue 
Scotland on 28 December 2017.  It explained that our guidance will be updated if and when 
the Bill is approved by Parliament.  Both the guidance and the Technical Bulletin have been 
well received by stakeholders. 

Revenue Scotland will provide information on its website to raise awareness of the 
legislative changes and explain how a claim can be made for tax which would become 
repayable following the passage of the Bill.  In so doing, we will consider what information 
we will require taxpayers to provide in support of their claim for repayment of tax.  There 
are two legislative mechanisms for taxpayers to reclaim overpaid tax: 

1. If a repayment is being requested within 12 months of the filing date (the date on which
the return was required), the taxpayer may do so by amending their LBTT return (either
online via their authorised agent or by writing to Revenue Scotland).  In most cases, it is
likely that this method will not be open to taxpayers for the purpose of claiming
overpaid tax in these circumstances because they entered into contract prior to 20 May
2017 and/or completed the transaction before 30 June 2017;

2. If a repayment is being claimed after the 12 month amendment period has expired, then
the taxpayer may make a claim for overpaid tax in writing under section 107 of the
Revenue Scotland and Tax Powers Act 2014.  This claim must be made within the period
of five years after the filing date.

In either case, Revenue Scotland aims to deal with all claims for repayments for which they 
have the complete information within 10 working days of receiving them.  Revenue Scotland 
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considers that its existing processes and resources will be sufficient to deal with the 
estimated volume of repayments set out in the Financial Memorandum and, on that basis, 
any associated costs will be absorbed within Revenue Scotland’s existing budget. 

Impact of the Bill 

The nature and content of the LBTT return means that when completing their returns, 
taxpayers do not supply information that would enable us to identify individual taxpayers 
who will become able to claim a repayment as a result of the Bill.  It will be appreciated that 
the right to a repayment as a result of the Bill can only become established on the 
occurrence of the sale of another property.  However Revenue Scotland has provided the 
Scottish Government with a best estimate of the number of taxpayers who, as a result of 
the Bill, will be eligible to reclaim the ADS.  The estimate of between 76 to 189 additional 
repayment requests that may arise as a result of the Bill (as detailed in the Financial 
Memorandum for the Bill) was based upon the increase in the volume of repayment claims 
since the legislation was amended by the Order on 30 June 2017. 

Conclusion 

We would be pleased to amplify our comments before the Committee. 

For further information please contact: 

Neil Ferguson, Strategy and Change Team Leader 
Revenue Scotland - Teachd-a-steach Alba 
PO Box 24068, Victoria Quay, Edinburgh EH6 9BR 
T: 0131 244 8286 
E: neil.ferguson@revenuescotland.gsi.gov.uk 
W: www.revenue.scot  
Tw: @RevenueScotland 

FCC/S5/18/5/3 

3 

mailto:neil.ferguson@revenuescotland.gsi.gov.uk
http://www.revenue.scot/


The LBTT (Relief from Additional Amount) 
Bill 2018 

WE HELP SCOTLAND’S REAL ESTATE INDUSTRY GROW AND THRIVE 

Comments by the Scottish Property Federation in response to the Call for Evidence by the Finance and 
Constitution Committee of the Scottish Parliament 

Introduction and Overview 

1. The Scottish Property Federation (SPF) is a voice for the property industry in Scotland.  We
include among our members: property investors including major institutional funds, developers,
landlords of commercial and residential property, and professional property consultants and
advisers.  We are happy for our comments to be published.

2. Our comments on the Bill will be brief.  We welcome the Bill’s introduction which makes good the
Cabinet Secretary’s commitment to the Committee, to make the 2017 Order excluding taxpayers
previously liable for ADS in these specific circumstances exempt from the scope of the charge.
Being secondary legislation, the 2017 Order could only achieve this from its own effective date
(20 May 2017), whereas this Bill will enable a retrospective application of the exclusion for
eligible transactions with an effective date of 1 April 2016.  It will be important to ensure that
relevant taxpayers are made aware of this retrospective effect.

Key Points 

3. We warmly welcome the Bill, however, we do have a concern.  While we understand that policy-
makers will wish to be very specific in identifying any exemption from the ADS charge to avoid
the possibility of undue avoidance of the tax, it has been suggested that several other scenarios
may come forward, where it may be argued that ADS should not be chargeable because they
were not really intended by Parliament to become liable.  The ADS legislation was introduced in
a very brief space of time with very little opportunity for detailed scrutiny by either Parliament or
stakeholders.  It is perhaps not surprising therefore that unforeseen circumstances causing ADS
occurred, such as where partners in a marriage, co-habitation or similar arrangement are moving
main residence but only one partner was named on the existing title deed. Should it be the case
that there are several scenarios that might have been included under exemptions from the ADS
charge then this might come to be seen as a missed opportunity to deal with any such
unforeseen circumstances.

4. The example of this aspect of the ADS legislation and the need for primary legislation so soon
after the original legislation leads us to ask whether in this and other examples there may have
been scope for a greater role by Revenue Scotland to apply administrative policy-making.  As
LBTT evolves, we feel that there will inevitably be a greater number of scenarios where the
precise application of LBTT becomes uncertain.  Indeed, there are several non-residential areas
of LBTT that have been raised in Parliament with the Scottish Government in recent months that
might have benefited from some greater administrative policy-making by Revenue Scotland.
One of these issues, in specie transfers of pension funds has recently been revised by Revenue
Scotland.  However, there is a feeling that Revenue Scotland have adopted an overly narrow
view of their ability to interpret policy intent.

Annexe A
FCC/S5/18/5/3 

1 



The LBTT (Relief from Additional Amount) 
Bill 2018 

WE HELP SCOTLAND’S REAL ESTATE INDUSTRY GROW AND THRIVE 

5. The problem is that while policy-making is clearly the preserve of the Scottish Ministers and the
Scottish Parliament, where technical issues require policy direction, it is rare for there to be an
opportunity to secure primary legislation to deal with unforeseen circumstances of the kind
identified by this LBTT Bill.  This lack of flexibility can on occasion lead to unfortunate delays to
necessary amendments to legislation and, indeed, add further pressure to the legislative
programme and scrutiny process where there is a need for legislative action  in an already busy
Programme for Government.

6. We understand that a formal understanding exists between HM Treasury and HMRC on areas of
responsibility over SDLT policy and administrative policy.  This could be something that the
Committee might explore with the Scottish Government and Revenue Scotland as this and other
areas of taxation evolve.  We would always argue that as a tax it is vitally important that the
Parliament maintains its close overview of the government’s revenue policies.  However, if the
tax authority and Scottish Government could devise grounds for more administrative policy
decision-making by Revenue Scotland, then this might avoid policy bottlenecks being created as
a greater scope of activities are brought within the tax levying powers of the Scottish Parliament.

7. We would be pleased to elaborate on our comments at the Committee’s convenience.

David Melhuish 
Director 
Scottish Property Federation 
3 Cockburn Street 
Edinburgh EH1 QB 

0131 220 6353 
dmelhuish@bpf.org.uk 
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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 
overarching objective of leading legal excellence, we strive to excel and to be a world -class professional 
body, understanding and serving the needs of our members and the public.  We set and  uphold standards 
to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 
solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 
achieving through our work to promote a strong, varied and effective solicitor profession working in the 
interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 
fairer and more just society through our active engagement with the Scottish and United Kingdom 
Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Tax Law Sub-committee welcomes the opportunity to consider and respond to the Scottish 
Parliament’s Finance and Constitution Committee’s request for views on the Land and Buildings 
Transaction Tax (Relief from Additional Amount) (Scotland) Bill. The Sub-committee has the following 
comments to put forward for consideration. 

General Comments 

We welcome the proposal to give retrospective effect to the Land and Buildings Transaction Tax 
(Additional Amount -Second Homes Main Residence Relief) (Scotland) Order 2017 (the ADS SI) issued 
earlier in the year. The ADS SI addresses one of the most common “unintended consequences” of the 
ADS legislation.  

However, we are disappointed at the narrow scope of the Land and Buildings Transaction Tax (Relief from 
Additional Amount) (Scotland) Bill (the LBTT Bill). The limited scope of the LBTT Bill misses the opportunity 
to deal with a number of other changes to LBTT which are urgently required.  

The additional LBTT changes which we believe need to be addressed as a matter of urgency involve 
amendments to allow LBTT group relief to be granted where share pledges are in place .  

We also consider that although one ADS issue has been solved through the current bill, there are a 
number of additional ADS issues which require to be addressed. Some additional ADS issues where the 
requirement for legislative change which hasbeen identified by our members, are set out in the annex to 
this paper, would further improve the Bill.  

Group Relief and Share Pledges 
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 Revenue Scotland have issued a formal opinion to a taxpayer  and confirmed their position that LBTT 
group relief is not available on the transfer of property from a parent company to its subsidiary or between 
fellow subsidiary companies where there is a share pledge in place over the shares in the transferee 
company.  

This means that LBTT is payable on the market value of the property transferred. This is a matter of very 
great concern to many companies not only in the property sector but also in all other sectors with property 
in Scotland. We understand that it is acting as a disincentive to investment in Scotland.  

It would appear that this issue has arisen because specific wording to make it clear that share pledges do 
not affect group relief, which was introduced into the equivalent SDLT legislation at about the time that the 
LBTT legislation was being introduced into the Parliament, was not included in the LBTT group relief 
legislation.  

The policy intent of the Scottish government when LBTT was introduced was to include LBTT group relief 
to facilitate the movement of property between members of a group.  

Share pledges are a very common form of security and are routinely required by lenders. The types of 
transactions involved are also routine, and include, for example:- 

 a company being asked by a its bank to transfer some businesses/properties to subsidiary companies in
order to reduce or compartmentalise risk

 a developer transferring property which is to be developed at a later stage from one company to another
so that security can be granted by the first company over the remainder of the property

 a company deciding to amalgamate some business activities so that they are carried out through a
single subsidiary.

An amendment to the LBTT legislation is required to ensure that LBTT group relief is available where there 
is a share pledge in place so that normal commercial transactions within  groups of companies can be 
carried out without an LBTT charge, as is the case in the rest of the UK.  

This change to the legislation needs to be retrospective, going back to the introduction of LBTT. This is 
because many transactions have been carried out since the introduction of LBTT where group relief has 
been claimed but according to Revenue Scotland’s recent opinion is not due. The amendment therefore 
needs to be made by primary legislation.  

Given that it has not been possible to include the required legislative change in the current LBTT Bill, we 
recommend that:- 

 an immediate change to the legislation is brought in by statutory instrument
 the Scottish Government confirms in a public statement that it intends to give retrospective effect to

the change by primary legislation as soon as practicable.
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We believe that if this approach is adopted it will allow transactions which have current stalled because of 
the group relief issue to be completed, as well as reassuring taxpayers and their advisers that there is no 
risk of LBTT being payable on transactions previously carried out where group relief was claimed.  

Managing Devolved Tax Issues – Policy Partnership between Revenue 
Scotland and the Scottish Government 

We note that, as with any tax system, there will continue to be regular issues that arise in  relation to the 
implementation of devolved taxes some of which are technical issues which do not involve any change in 
policy. 

We recognise the significant progress that has been made through the establishment of Revenue 
Scotland, and their ongoing work with stakeholders.  

We fully appreciate that whilst Revenue Scotland are responsible for the administration of the devolved 
taxes, the Scottish Government is responsible for tax policy. We also acknowledge that Revenue Scotland 
has to operate at arm’s length from the Scottish Government.  

We believe, however, that policy is a continuum. At one end of the scale are decisions which are clearly 
the responsibility of the Scottish Government such as the rates of LBTT, the availability of reliefs and so 
forth. At the other end of the scale are changes to the legislation which are much more administrative, for 
example technical changes to correct defects in the legislation, or to promote the practical effectiveness of 
the legislation. We believe Revenue Scotland have a role to play in promoting changes to the devolved tax 
legislation which fall into these categories, for example the change required in relation to group relief and 
share pledges.  

We encourage Revenue Scotland and the Scottish Government to set up a Policy Partnership in relation to 
the devolved taxes so that they can work more closely together in relation to changes to the devolved 
taxes and so that necessary changes to the legislation which are at the administrative end of policy could 
be promoted by Revenue Scotland and not only by the Scottish Government. We believe this would assist 
greatly in the smooth running of the devolved tax system and would be of great assistance to taxpayers 
and their advisers.  

In addition, an annual Scottish Finance or Tax Bill, similar to that brought before the UK parliament each 
year, would also help to ensure that any technical issues arising through the devolved tax system, such as 
those mentioned in this paper, can be addressed regularly and efficiently.  
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For further information, please contact: 
Marina Sinclair-Chin 

Policy Team 
Law Society of Scotland 

DD: 0131 476 8136 
policy@lawscot.org.uk
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Annex 

Examples of ADS for which no relief can be claimed or guidance/clarity is required 

The following examples of ADS issues have been submitted to us by our members. 

No Question ADS position/comments 

1  Husband (“H”) and wife (“W”) bought a new property
together (common ownership) to use as their main
residence (“New Property”).

 The purchase of the New Property completed in
February 2017.

 W currently owns a property (“Old Property”) in her
sole name. H and W paid ADS on the purchase of the
New Property on the basis of W’s ownership of the
Old Property.

 H and W lived together in the Old Property as their
main residence prior to moving to the New Property.

 W is now looking to sell the Old Property. A
purchaser has been identified and missives are being
progressed.

Can ADS be reclaimed following the sale of the Old 
Property?  

No. This is because H is not an owner of the Old Property. This prevents him 
from qualifying for the repayment of ADS in terms of paragraph 8 of schedule 
2A of the 2013 Act and unfortunately, the additional concessions which relate 
to the replacement of main residence relief, (introduced in the Land and 
Buildings Transaction Tax (Additional Amount – Second Homes Main 
Residence Relief) (Scotland) Order 2017)(the ADS SI), only apply where: 

(a) 1.       missives for the purchase of the New Property were 
entered into or after 20 May 2017; and 

(b) 2.  the effective date of the purchase of the New Property is 
on or after 30 June 2017. 

Given the purchase of the New Property completed in February 2017, neither 
of these conditions have been met and so no reclaim can be made.  

We welcome the announcement in the Programme for Government that the 
Scottish Government intends to introduce legislation to give retrospective 
effect to the ADS SI so that in situations such as these the ADS paid can be 
refunded. We urge the Scottish Government to give wide publicity to the new 
legislation once enacted to ensure that taxpayers are aware that a refund can 
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be claimed. 

 It would be useful if the legislation and explanatory note made it clear that 
the ‘transactions’ and ‘contract’ referred to is the purchase contract given that 
there are two relevant ones  - ie the sale and the purchase. 

2 Graeme and Jean are getting married and are buying a 
house together which they will move into when they get 
married.  

Jean owns a flat which she intends to sell but the sale of 
Jean’s flat is likely to complete some time after completion of 
the purchase of the new main residence. 

Graeme sold his main residence last August. 

So, they will have to pay ADS on the purchase of the new 
main residence.  Question: can the ADS be reclaimed when 
Jean completes the sale of her flat  given that Graeme has 
previously sold but her sale and his were solo/different times 
and the purchase of the new main residence is in joint 
names?  

The analysis is complex: 

To trigger ADS: 

Para 2(1) criteria Graeme Jean 

a Purchasing a dwelling? Yes Yes 

b Paying more than £40k? Yes Yes 

c End of effective date, buyer 
owns more than one dwelling? 

No – G is not 
cohabiting with J 
and so not 
deemed to own J’s 

Yes 

d Is the buyer not replacing their 
main residence? 

No – he has sold a 
main residence 
within 18 months. 

Yes 

FCC/S5/18/5/3 

7



Para 5 however provides that where there are two or more buyers who satisfy 
(a) and (b) above, (c) and (d) are deemed satisfied in relation to all of them if
they are satisfied in relation to one of the buyers. This is the case here: G is 
deemed to have answered “Yes” to (c) by virtue of being a joint buyer with J. 

Para 8 (repayment of ADS) allows repayment where (assuming a sale within 
18 months): 

Para 8 criteria Graeme Jean 

a Within 18m beginning with the 
date after the effective date of 
the transaction, the buyer 
disposes of ownership of a 
dwelling 

No (no deemed 
ownership) 

Yes 

b That dwelling was the buyer’s 
only or main residence at any 
time during the last 18m ending 
with the effective  

No (never lived 
there) 

Yes 

c The dwelling that was or 
formed the subject matter of the 
transaction has been occupied 
as the buyer’s only or main 

Yes Yes 
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residence 

G still does not meet the criteria for repayment. Jean does. 

This means that Jean triggers para 8(2) which states that “the chargeable 
transaction is to be treated as having been exempt from the additional 
amount”. (Our emphasis).  

Example 71 on the RS website: (https://www.revenue.scot/land-buildings-
transaction-tax/guidance/lbtt-legislation-guidance/worked-examples-
additional/exam-52) is a slightly different example, (two main residences sold 
after the purchase) and while it doesn’t give us much information on the 
technical interpretation, we think that this must be read as disapplying para 
2(1) in relation to the party which is selling their main residence. As a result, if 
J is no longer satisfying the conditions in para 2(1), then para 5 cannot apply 
to G, meaning the wrong tax has been paid. 

Summary of thought process was: 

 G doesn’t trigger ADS by himself.
 J triggers ADS by herself.
 Para 5 means that J triggers ADS for G by virtue of being joint buyers.
 However, if J satisfies the repayment criteria in para 8(1) then para

8(2)(a) means that “the chargeable transaction is treated as having
been exempt from the additional amount”.

 Note the reference to the “chargeable transaction” as a whole and it
being “exempt”.

 This is probably sufficient in itself? (May not – see ex 71 which seems
to indicate that if two owners have main residences to sell, the

FCC/S5/18/5/3 

9

https://www.revenue.scot/land-buildings-transaction-tax/guidance/lbtt-legislation-guidance/worked-examples-additional/exam-52
https://www.revenue.scot/land-buildings-transaction-tax/guidance/lbtt-legislation-guidance/worked-examples-additional/exam-52
https://www.revenue.scot/land-buildings-transaction-tax/guidance/lbtt-legislation-guidance/worked-examples-additional/exam-52


repayment is not triggered on the first sale) 
 But if not, should it be read that J was exempt from charge. Therefore

G, who only was charged because J was charged, is no longer
charged because J never was chargeable.

3 SH owns a house in Edinburgh jointly with her sister. 

SH lives in the house. 

She has agreed to purchase her sister’s half share at a price 
of £131,000 which represents roughly half of the current 
value of £260,000. 

The offer of loan is to SH and her husband DK. They are 
borrowing £150,000. SH had not mentioned that the loan 
was to be joint before we got the loan papers. 

As the loan is joint the title will also require to be joint and I 
think that the easiest way to do that would be to take the 
disposition of the sister’s half share to the husband DK as 
SH’s nominee as permitted by the missives. As SH already 
owns the other half the result would be that the joint 
borrowers would be joint owners and could grant the security 
to the lender. 

It is clear that, given the consideration of £131k, LBTT will not be payable but 
it will be returnable in the usual fashion.  

ADS is the tricky part. It is our view that ADS likely will not be payable but this 
involves an amount of “double deeming”. 

To summarise, the husband is buying out his wife’s sister’s half-share 
interest. The wife already owns the other half.  

The husband triggers ADS on the following basis: 

a) Subject matter includes acquisition of ownership of a dwelling

b) Consideration is more than £40k

c) Husband will own more than one property (deemed to own both the
newly acquired property and the house in Italy through deemed 
ownership provisions) 

d) He is not replacing his main residence.

 If wife was buying from sister, she would not trigger ADS on the basis of the 
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SH owns a house in Italy. following guidance: 

But ADS will not apply to transactions where a person (whether an 
individual or a non-natural person) is acquiring a further part of a 
property which they already jointly own.  Note that the transaction may 
still be notifiable and chargeable to LBTT (without ADS) if any 
consideration is paid, or debt assumed. - LBTT10061 - 
https://www.revenue.scot/land-buildings-transaction-tax/guidance/lbtt-
legislation-guidance/lbtt10001-lbtt-additional-dwell-17 

While not stated here in the published guidance, RS’s technical update goes 
further:   

Paragraph 17 of schedule 2A to LBTT(S)A 2013 provides that where 
an individual jointly owns a property, they are treated as being the 
owner of the whole property. We consider that ADS will not apply to 
transactions where an individual is acquiring a further part of a 
property which they already jointly own. However, the transaction may 
still be notifiable and chargeable to LBTT (without ADS) if any 
consideration is paid, or debt assumed. 

We will challenge any transaction or series of transactions involving 
joint ownership where the main purpose, or one of the main purposes, 
of the arrangement is the avoidance of tax. 

It is clear that the deemed ownership provisions for married couples do not 
apply directly to para 17 as they very specifically state that they apply only to 
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para 2(1)(c) (point c) above). 

So the question is, is para 17 to be read as a stand-alone provision which 
does not include the deemed ownership provisions – i.e. it needs ownership 
not “deemed ownership”. There is some logic to this as otherwise para 17 
would be deeming a person to be the deemed owner of a full property while in 
property law, they actually have zero rights.  

Alternatively, is para 17 to be read as applying to the whole schedule by 
virtue of para 2(1)(c) because husband is deemed to be a joint owner for para 
2(1)(c), he is deemed to be owning the whole of the property being acquired 
and so para 2(1)(a) no longer applies (i.e. he is no longer acquiring a property 
– he already is deemed to own it).

We came down on the latter approach but this is not certain. 

As an aside, we did not think it makes any difference whether husband alone 
or husband and wife together purchase the half-share from the sister.  

4 Alan and Brenda are getting married. They are not currently 
living together – Alan is living at home, and Brenda is living 
in a flat which she purchased last year. Alan and Brenda 
plan to buy a new house in joint names which will be their 
main residence and to sell Brenda’s flat to part fund the 

The new relief introduced by the recent SI will not help here because Alan 
and Brenda are not living together in Brenda’s flat.  

This seems unfortunate as it suggests that relief should only be available to 
couples living together before they get married. Couples should not be 
obliged to live together in order to avoid what has been accepted as being an 
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purchase. ADS anomaly. 

5 Mr H is in negotiations to buy a country house for £1.25m 
and a cottage for £150k. He has no other properties. There is 
nothing non-residential included in the sale.  

Because two properties are being purchased, and because LBTT does not 
have a dependant property (granny flat) exemption like SDLT, ADS is 
payable on the total purchase price. A dependant property exemption should 
be introduced for LBTT so that the purchase of a small dwelling at the same 
time as a much larger one does not mean that ADS is payable on both of the 
properties. 

6 H and R bought a property on 21 April 2017 for c£140,000. 
Missives were concluded on 19 April 2017. R already owned 
a property which had not yet sold. They paid ADS of c£4200. 

R then sold his previous property on 29 June 2017. H lived at 
home with her Dad. All her mail/ billing was registered at this 
address.  

The solicitor acting told them that the legislation had 
changed and that they should be able to reclaim the 
additional tax within 10-14 days. H and R did all their sums 
on the basis that this £4,200 would be refunded. This 
included accepting an offer on R’s property at £6,500 below 

Clearly the ADS isn’t refundable because the missives were concluded before 
20 May. If legislation is introduced to give retrospective effect to the ADS SI, 
the ADS would still not be refundable because H & R were not living together 
in H’s flat.  

It is unfortunate that the relief afforded by the ADS SI is only available where 
couples are living together and do not cater for the situation where individuals 
are living separately and then buy a property in joint names to live in together. 
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the asking price. 

7 A already owns a dwelling somewhere in the world. His work 
relocates to Scotland and he rents a house which becomes 
his main residence.  

More than 2 years later, he is still working in Scotland and 
decides to buy a home here.  

He is changing his main residence, but ADS is payable as he 
rented, rather than owned, the old property.  

Exemption should apply where the old dwelling was rented, not just owned – 
involving changing the references to “ownership” in Sch 2A paras 2(2)(a) and 
8(1)(a). 

If the policy basis of the exemption is based on replacement of a main 
dwelling, why should this only be available to those who happened to own 
their old dwelling? In this real-life example (relating to an oil executive who 
had moved to Aberdeen) the purchaser felt really hard done by. 

8 Janet and John are separating. They have three children. 
The matrimonial home is in joint names. Neither Janet nor 
John own any other dwellings. John is going to move out and 
Janet and the children will stay in the house. The separation 
will be permanent.  

John thinks it will make sense for him to buy somewhere to 
live rather than renting, so that there will be a permanent 
base for when the children to come and stay with him. He 
has identified a flat that he can just afford to buy.  

He had assumed that no ADS will be payable on the flat 

ADS is payable on the flat. Although he is no longer treated as a unit with his 
wife for ADS purposes ADS will still be payable because Janet and John are 
joint owners of the matrimonial home. Consequently John is treated as 
already owning a dwelling and so ADS is payable on John's new flat. This 
probably means that John will not be able to buy a new flat to live in following 
the separation and will be obliged to rent. 

The ADS legislation should be amended to give relief to separating and 
divorcing couples so that a new main residence can be purchased by one of 
the parties without an ADS charge.  
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because he and his wife are separated in circumstances 
where the separation is likely to be permanent.  

9 Clients (spouses) both own a property (title is held in 
common). The property is used and presently being 
marketed as a ‘bed and breakfast’.  It has 5 guest bedrooms. 

It also contains accommodation for the spouses situated in a 
wing and comprising a separate sitting room and two 
bedrooms/bathrooms of approximately 15% of the total floor 
area of the property.   

That wing also includes rooms used for business purposes 
(including the boiler room and laundry room). That proportion 
is used for the apportionment of outlays and the parties 
expected to claim capital gains tax relief for principal private 
residence purposes on this fraction.  

No other property is owned. The B&B is the spouses’ main 
residence.  

Value is £750,000.  

Wife (S) wants to buy a residential property (“P”) in her sole 

The trigger provisions for ADS depend on the intended use of the property 
being acquired. Generally, a purchase by individuals will trigger ADS if all of 
the following criteria are met:  

a. a residential property is being purchased;
b. the consideration for the property is £40,000 or more;
c. at the end of the date on which the new residential property is

purchased, the buyer owns more than one dwelling; and
d. the buyer is not replacing their only or main residence.

Criteria a, b and d are met by S’s circumstances. There is, however, some 
dubiety regarding criterion c, which concerns whether or not S will be treated 
as owning more than one dwelling at the date on which P is purchased. The 
question therefore is whether B&B is deemed to be another dwelling. 

This involves consideration of whether or not the owner-occupied element of 
B&B is a “dwelling”. For these purposes a “dwelling” is deemed to be “a 
building or part of a building [which] … is used or suitable for use as a single 
dwelling”.1 

The LBTT legislation expressly provides that “a building used for any of the 

1 LBTTA2013 sch5 para24 
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name with the intention that, within the next two years, B&B 
will be sold and the spouses will both move into P or 
purchase another residential property to occupy.  

following purposes is not used as a dwelling- […] (f) a hotel or inn or similar 
establishment.” 2 Further, “where a building is used [as a hotel or inn or 
similar establishment] no account is to be taken […] of its suitability for any 
other use.”3 As a result, the whole of a hotel would not be classed as a 
dwelling.  

B&B is however described as a bed and breakfast and Revenue Scotland’s 
guidance on this issue states the following: “All land transactions will be 
treated on their own merits, including those involving property such as bed 
and breakfast establishments or guest houses. However, a bed and breakfast 
(B&B) establishment which has bathing facilities, telephone lines etc. installed 
in each room and is available all year round would normally be considered 
non-residential.”4  

We assume that these criteria are met and B&B can be relatively safely 
treated as a non-residential property (because a bed and breakfast is treated 
as a “hotel or inn or similar establishment” though Revenue Scotland’s 
guidance has not made this expressly clear).  

Based on these assumptions, it appears clear that the entirety of B&B will not 
represent a building which is a dwelling given its use as a business property. 

2 LBTTA2013 s59(4) as applied by sch5 para 30 

3 LBTTA2013 s59(5)as applied by sch5 para 30 

4 LBTT4012  
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However, part of B&B (i.e. the 15% occupied by the spouses - hereinafter 
referred to as “the Occupied Area”) might.  

Unfortunately, there is some inconsistency in the legislation at this point. 

To explain, the legislation refers to the dwelling test being applicable not only 
to whole buildings but also parts of a building where it is suitable for use as a 
single dwelling.5 By contrast, the rules also specifically include reference to 
the rule that if the property is a hotel or inn or similar establishment then no 
account is to be taken at all of its suitability for any other purpose (i.e. as a 
dwelling)6 while expressly excluding the provision which states that a 
““building” includes part of a building”.7  

It is possible therefore to read this as stating that: 

(i) it is a blanket exception (i.e. if the property meets the test of being
a hotel, inn or similar establishment) then it does not matter what
any part is used for; or

(ii) it is does not matter whether or not the whole building is used as a
hotel, inn or similar establishment, as one must consider whether
any part of it could be used as a single dwelling.

5 LBTTA2013 sch5 para25(a) 

6 LBTTA2013 s59(5) 

7 LBTTA2013 sch5 para30 excludes LBTTA2013 s59(7) 
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If interpretation (i) is correct, the entirety of B&B is not to be counted as a 
dwelling and as such, S will be treated as only owning one property on the 
date of the acquisition of P. Correspondingly, no ADS will be due.  

If, however, we consider the worst case scenario, then this will depend on the 
facts and circumstances which apply to the Occupied Area. While there is 
little guidance published in connection with this area, we would expect those 
factors which count towards the Occupied Area being a dwelling would 
include:  

(i) the Occupied Area being a separate flat within B&B (for example,
similar to a ‘granny flat’ type arrangement);

(ii) entrance to the Occupied Area being by way of separate entrance
not used by customers;

(iii) does the Occupied Area have the benefit of a separate kitchen
and bathroom which are not used for business purposes;

(iv) does the Occupied Area include a distinct living room or other
recreational area not available for customers; and

(v) is there some degree of separation which make the Occupied
Area physically distinct?

This is not a definitive list nor has it been tested in the context of LBTT but 
presumably if the Occupied Area meets some of these criteria, B&B will be 
deemed to be a dwelling and thus ADS will be payable.  

Alternatively, if the Occupied Area is fully ‘integrated’ with the rest of B&B (for  
example, there is no separate kitchen or other physical distinction) it may be 
possible to state that there is no “part of a building [which]… is suitable for 
use a single dwelling” and correspondingly, there will be no second dwelling. 
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This will mean that criterion c in terms of the test for ADS will not be met and 
ADS will not be payable.  

The information we have been provided with both assist and hinder the 
“integrated” interpretation. For example, we understand there is both a 
separate entrance to the Occupied Area through the back door (hinders) but 
also it can be accessed via the main door (assists). Being contained in a 
separate wing will count against the integrated interpretation, as will having a 
separate sitting room and a proportionately large number of separate 
bedroom and bathrooms, but the wing also being used to house ‘business 
features’ such as the laundry room and boiler facilities for the business will 
assist.  

It is, unfortunately, impossible to provide any further guidance on this without 
applying to Revenue Scotland for a ruling on the status of B&B and their view 
of the correct interpretation of the contradictory dwelling rules.   
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The Bill
The Land and Buildings Transaction Tax (Relief from Additional Amount) (Scotland) Bill
was introduced by the Cabinet Secretary for Finance and Constitution, Derek Mackay
MSP, on 13 November 2017.

The Bill as introduced, and the accompanying documents (including Policy Memorandum,
Explanatory Notes and Financial Memorandum) can be accessed on the Scottish
Parliament's website.

Background: What is Land and Buildings
Transaction Tax?

Under the terms of the Land and Buildings Transaction Tax (Scotland) Act 2013, Land and
Buildings Transaction Tax (LBTT) replaced UK Stamp Duty Land Tax (SDLT) in Scotland
from 1 April 2015.

LBTT is a tax applied to residential and commercial land and buildings transactions
(including commercial purchases and commercial leases) where a chargeable interest is
acquired. Revenue Scotland administers LBTT.

The percentage rate for each band in LBTT is applied only to the part of the price over the
relevant threshold and up to the next threshold. The rates and bands for LBTT are set out
in the following table.

Table 1: LBTT Rates and Bands for Residential and Non-Residential Property
Transactions

Residential transactions Non-domestic transactions Non-residential leases

Band Rate Band Rate Band Rate

Up to £145,000 Nil Up to £150,000 0 Up to £150,000 0

£145,001 to £250,000 2% £150,001 to £350,000 3% Over £150,000 1%

£250,001 to £325,000 5% Over £350,000 4.5%

£325,001 to £750,000 10%

Over £750,000 12%

Background: What is the Additional Dwelling
Supplement?

Under the 2013 Act as amended by the Land and Buildings Transaction Tax (Amendment)
(Scotland) Act 2016, an additional amount of Land and Buildings Transaction Tax (LBTT)
is chargeable on certain purchases of second homes. This is known as the Additional
Dwelling Supplement (ADS). As a result of this legislation, from 1 April 2016 an additional
amount of three per cent of the total price of the property for all relevant transactions
above £40,000 was introduced.

The ADS applies to transactions where at the end of the day that is the effective date of
the transaction (usually the date of settlement) the buyer owns more than one dwelling and
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is not replacing their only or main residence - replacing in this context means selling a
current main residence and buying a new residence.

Policy Objective of the Bill

The policy objective of this legislation is to give retrospective effect to the amendments
made to the Land and Buildings Transaction Tax (Scotland) Act 2013 ('the 2013 Act') by
the Land and Buildings Transaction Tax (Additional Amount - Second Homes Main
Residence Relief (Scotland) Order 2017. If enacted, the Bill will enable qualifying buyers,
who have paid the additional amount of LBTT prior to the Order being made, to claim a
repayment.

So, why is legislation required when an Order is already in place?

The answer is that retrospective legislation cannot be done by secondary legislation
unless there is an express power, which there is not in this case.

What does this legislation do?

In determining whether the ADS is chargeable, married couples, civil partners and
cohabitants (those living as a a married couple), along with their dependent children, are
treated as a 'single economic unit'. This is for the purposes of reducing the risk of property
being moved between individuals for tax avoidance purposes. So, for example, ADS would
be chargeable where one spouse owns the existing marital home and then the other
spouse purchases another residential property.

ADS is not chargeable if the buyer is replacing the buyer's only or main residence. Before
the 2017 Order came in, however, the additional amount was chargeable if spouses, civil
partners or co-habitants were jointly buying a home to replace a home that was owned by
only one of them. They were subject to the ADS if only one name was listed on the title
deeds. This went against the policy intention of the Land and Buildings Transaction Tax
(Amendment) (Scotland) Act 2016 to treat married couples, those in a civil partnership and
those living as if a married couple as one economic unit for the purposes of ADS.

The 2017 Order amended the 2013 Act to provide relief from the ADS for all qualifying
future transactions where buyers entered into the contract to purchase a new main
residence on or after 20 May 2017, and the effective date of the transaction was on or
after 30 June 2017. The changes in the 2017 Order do not apply retrospectively.

This legislation aims to give retrospective effect to the 2017 Order. It allows buyers, not
already covered by the Order, who are spouses, civil partners or cohabitants to reclaim
Additional Dwelling Supplement (ADS) payments where the joint buyers replaced their
main residence within 18 months before or after buying their current residence and the
replaced residence was only owned by one of the couple, civil partner or cohabitant. This
means that where extra tax has been paid in these situations it may be reclaimed.

The Bill applies to transactions where the contract for the transaction was entered into on
or after 28 January 2016 (the date when the Bill for the 2016 Act on ADS was introduced
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in the Parliament) and for which the effective date (usually the date of settlement) was on
or after 1 April 2016.

As mentioned above, the 2017 Order covers transactions entered into on or after 20 May
2017, with an effective date (usually the date of settlement) on or after 30 June 2017. The
Bill and the costs outlined in the Financial Memorandum (FM) (see section below)
therefore, covers transactions where:

• the contract for the purchase transaction was entered into between 28 January 2016
and 19 May 2017 inclusive, or

• the effective date of the purchase transaction was a date between 1 April 2016 and 29
June 2017 inclusive.
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Finance Committee Consultation
The Finance Committee issued a call for evidence on the Bill, asking for general views on
the proposed legislation. Five responses were received, and came from:

• The Chartered Institute of Taxation (CIOT).

• The Institute of Chartered Accountants of Scotland (ICAS).

• The Law Society of Scotland.

• Revenue Scotland.

• The Scottish Property Federation (SPF).

This section covers some of the key points from the submissions.

There was a concern expressed in some of the submissions received that the scope of the
Bill was too narrow. For example, the Law Society stated that:

The annex to the Law Society submission gives a number of examples where Law Society
members have identified areas where legislative change is needed to the LBTT ADS
regime overall (as opposed to changes to this particular piece of legislation). The Law
Society and ICAS also wish to see changes to allow LBTT group relief to be granted where
share pledges are in place. The full Law Society and ICAS submissions outlining their
proposed changes to LBTT are available on the Finance and Constitution Committee's

website 1 .

Given the likelihood that there may be and often are unintended consequences arising
from tax legislation, there was a view expressed (by CIOT; the Law Society and the SPF)
that it would be helpful to have an annual Scottish Finance or Tax Bill brought to
Parliament. The submissions argue that an annual bill would allow any technical issues
arising in the devolved tax system to be regularly looked at and addressed. ICAS makes a
similar argument in its submission stating that it considers the budget process to date to be
"expenditure focused and so possible amendments to tax law need to be raised on an ad
hoc basis." ICAS concludes that

Linked to that, submissions also stated that while tax policy making is clearly the preserve
of Scottish Ministers, technical changes are usually much more administrative in nature
and there should be a role for Revenue Scotland in feeding into this. The Scottish Property
Federation argue that:

“ the limited scope of the LBTT Bill misses the opportunity to deal with a number of
other changes to LBTT which are urgently required.”

“ the existing limited annual tax procedure to vote on income tax rates and bands is
not enough. To maintain and improve the Scottish devolved taxes a regular, formal,
tax process is needed.”
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The Law Society writes that it would

There was a clear view expressed in the submissions that it is important that relevant
taxpayers are made aware of this retrospective policy. Revenue Scotland in its submission
states that if the legislation is passed it will provide information on its website to raise
awareness of the legislative changes and explain how a claim can be made, and what
information taxpayers will need to provide to make a repayment claim. Revenue Scotland
states that it aims to deal with all claims for repayment within 10 working days of receiving
them.

“ there is a formal understanding.....between HM Treasury and HMRC on areas of
responsibility over SDLT policy and administrative policy. This could be something that
the Committee might explore with the Scottish Government and Revenue Scotland as
this and other areas of Taxation evolve.”

“ encourage Revenue Scotland and the Scottish Government to set up a Policy
Partnership in relation to the devolved taxes so that they can work more closely
together in relation to changes to the devolved taxes and so that necessary changes
to the legislation which are at the administrative end of policy could be promoted by
Revenue Scotland and not only by the Scottish Government. We believe this would
assist greatly in the smooth running of the devolved tax system and would be of great
assistance to taxpayers and their advisers. ”
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Financial Memorandum
The Financial Memorandum (FM) only covers the costs associated with the Bill's
enactment, and does not cover the additional costs associated with the 2017 Order.

The FM notes the following criteria for triggering the repayment of the additional amount as
a consequence of the Bill. These are:

1. Spouses, civil partners or cohabitants bought a dwelling in circumstances in which—

◦ the contract for the purchase transaction was entered into between 28 January
2016 and 19 May 2017 inclusive, or

◦ the effective date of the purchase transaction was a date between 1 April 2016
and 29 June 2017 inclusive;

2. The dwelling sold was both individuals’ main residence at any time during the 18
months prior to the effective date, and;

3. Spouses, civil partners or cohabitants had only one owner on the title deeds of their
previous residence and under the 2016 Act—

◦ had to pay the additional amount despite disposing of their previous main
residence in the 18 months prior to the effective date, or

◦ have not been able to reclaim the additional amount after disposing of their
previous main residence in the 18 months after the effective date.

The financial implications arising from the bill relate to a reduction in LBTT revenues as a
result of certain taxpayers becoming eligible for a repayment of ADS.

Assumptions behind FM costings

Revenue Scotland has noted a 1.8% increase in buyers intending to reclaim the ADS
since the 2017 Order came into place, and this assumption has been used to arrive at the
estimated costs of the Bill.

The Scottish Government has rounded the Revenue Scotland figure to 2% for the
purposes of the FM and used this a lower range limit. They have used a higher range limit
of 5%.

The estimated number of cases and repayments are presented in table 1 and include the
following assumptions:

• an estimated number of transactions involving joint buyers over the period 1 April
2016 to introduction of 2017 Order of 12,869

• an estimated 29% of joint buyers indicating an intention to claim a repayment (3.783)

• an average value of the ADS payment by joint buyer purchases of £8,231.
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Table 2: Estimated costs of tax reclaims

% rise in Joint Buyers intending to reclaim Estimated number of cases Total possible Tax reclaim (£)

2% 76 £625,000 (rounded)

5% 189 £1,555,000 (rounded)

These costs assume that all joint buyers who could reclaim the ADS are able to do so.
Only those that are able to dispose of their previous main residence within 18 months of
purchasing the new one are able to reclaim the tax, which may or may not be the case.

The FM states that it is likely that the majority of repayment claims stemming from the Bill
will arise in financial years 2017-18 and 2018-19. This is because, based on current
transaction patterns, the highest proportion of repayment claims are made to Revenue
Scotland between two and four months after the date the LBTT return was originally
submitted. However, taxpayers have five years from the date of their tax return to make a
claim for repayment to Revenue Scotland. As a result, there may be residual claims being
made as late as financial year 2022-23.

The FM states that there are no additional costs for Revenue Scotland arising from the
legislation and that any additional costs will be absorbed using existing resources. It is
noted that the number of relevant transactions is expected to be very low relative to overall
activity.

Land and Buildings Transaction Tax (Relief from Additional Amount) (Scotland) Bill, SB 18-10

9

FCC/S5/18/5/3 



Bibliography
Finance and Constitution Committee. (2018). Written submissions on LBTT (Relief from
Additional Amount) (Scotland) Bill. Retrieved from http://www.parliament.scot/
parliamentarybusiness/CurrentCommittees/107648.aspx

1

Land and Buildings Transaction Tax (Relief from Additional Amount) (Scotland) Bill, SB 18-10

10

FCC/S5/18/5/3 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/107648.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/107648.aspx


Scottish Parliament Information Centre (SPICe) Briefings are compiled for the benefit of the 
Members of the Parliament and their personal staff. Authors are available to discuss the contents 
of these papers with MSPs and their staff who should contact Ross Burnside on telephone number 
86231 or ross.burnside@parliament.scot.
Members of the public or external organisations may comment on this briefing by emailing us at 
SPICe@parliament.scot. However, researchers are unable to enter into personal discussion in 
relation to SPICe Briefing Papers. If you have any general questions about the work of the 
Parliament you can email the Parliament’s Public Information Service at sp.info@parliament.scot. 
Every effort is made to ensure that the information contained in SPICe briefings is correct at the 
time of publication. Readers should be aware however that briefings are not necessarily updated or 
otherwise amended to reflect subsequent changes.

FCC/S5/18/5/3 


	0 Agenda 7 Feb 2018
	1 SFC Cover Paper docx
	2 Budget Bill Stage
	3 LBTT Relief Cover Paper
	Annexe B SPICe Briefing.pdf
	SPICe Briefing
	Pàipear-ullachaidh SPICe
	Land and Buildings Transaction Tax (Relief from Additional Amount) (Scotland) Bill
	Contents
	The Bill
	Background: What is Land and Buildings Transaction Tax?
	Background: What is the Additional Dwelling Supplement?
	Policy Objective of the Bill
	What does this legislation do?

	Finance Committee Consultation
	Financial Memorandum
	Assumptions behind FM costings

	Bibliography
	


	Menu: 


