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Finance and Constitution Committee 
 

4th Meeting, 2018 (Session 5), Wednesday 31 January 2018 
 

European Union Withdrawal Bill (UK Parliament Legislation) 
 
 
1. The purpose of this paper is to provide information for the Committee’s 
evidence sessions on the European Union (Withdrawal) Bill (“The Bill”) as amended 
by the House of Commons. The Committee will take evidence on the Bill from— 
 

 Professor Aileen McHarg; and 
 Professor Alan Page 

 
And then from— 

 
 The Minister for UK Negotiations on Scotland’s Place in Europe 

 
2. Professors McHarg and Page have both provided written briefings in advance 
of the session. These are attached at Annexe A. 
 
UK Parliament Scrutiny 
 
3. The Bill was introduced in the House of Commons by the UK Government on 
13 July 2017. It completed its passage through the Commons on 17 January and a 
number of amendments were made to it at both committee and report stage. 
 
4. The first reading in the House of Lords took place on 18 January with the 
second reading scheduled for 30 January. 

 
Legislative Consent 
 
5. The UK Government recognises that the Bill engages devolved competences 
in a range of areas and is therefore seeking the Scottish Parliament's legislative 
consent for the Bill. The Scottish Government published its Legislative Consent 
Memorandum (LCM) on 12 September 20171. The Finance and Constitution 
Committee was designated as the lead Committee scrutinising the Bill with regard to 
legislative consent and published its Interim Report on the Bill on 9 January 20182. 
The report concluded— 
 

“Given the issues raised above in this Interim Report, the Committee is not in 
a position to recommend legislative consent on the Bill as currently drafted. 
The Committee will produce a final report on the LCM prior to the final 
amending stage in the House of Lords.” 
 

                                              
1 http://www.parliament.scot/S5ChamberOffice/SPLCM-S05-10-2017.pdf 
2 https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2018/1/9/European-Union--Withdrawal--
Bill-LCM---Interim-Report/FCCS052018R1.pdf 

http://www.parliament.scot/S5ChamberOffice/SPLCM-S05-10-2017.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2018/1/9/European-Union--Withdrawal--Bill-LCM---Interim-Report/FCCS052018R1.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2018/1/9/European-Union--Withdrawal--Bill-LCM---Interim-Report/FCCS052018R1.pdf
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6. A copy of the Bill as amended by the House of Commons (with changes 
marked up as tracked changes) can be accessed via the following link: 
 

 https://www.parliament.uk/documents/commons-public-bill-office/2017-
19/compared-bills/EU-(Withdrawal)-Bill-tracked-changes-since-
introduction.pdf 

 
 
 

Committee Clerks 
January 2018 

  

https://www.parliament.uk/documents/commons-public-bill-office/2017-19/compared-bills/EU-(Withdrawal)-Bill-tracked-changes-since-introduction.pdf
https://www.parliament.uk/documents/commons-public-bill-office/2017-19/compared-bills/EU-(Withdrawal)-Bill-tracked-changes-since-introduction.pdf
https://www.parliament.uk/documents/commons-public-bill-office/2017-19/compared-bills/EU-(Withdrawal)-Bill-tracked-changes-since-introduction.pdf
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ANNEXE A: 
 

Supplementary Memorandum of Evidence to the Finance and Constitution 
Committee: Professor Aileen McHarg 

European Union (Withdrawal) Bill – House of Commons Amendments 
 

Implementation of the Withdrawal Agreement 

The most significant amendment to the principles of the Bill is to clause 9, which 
confers powers on UK Government ministers to implement, by regulations, the terms 
of the withdrawal agreement prior to exit day.  The clause was amended in 
Committee, against the wishes of the UK Government, to provide that the exercise of 
these regulation-making powers is “subject to the prior enactment of a statute by 
Parliament approving the final terms of withdrawal of the United Kingdom from the 
European Union.” 

On the face of it, this significantly enhances parliamentary control over the domestic 
implementation of the withdrawal agreement, as the terms of the agreement as a 
whole will be subject to full legislative scrutiny, not merely scrutiny via negative or 
affirmative resolution of specific implementing regulations.   

In practice, it is questionable how much difference the amendment will actually 
make.  For one thing, it does not enable Parliament directly to control the terms of 
the withdrawal agreement itself (though it may make the UK Government more 
mindful of the likely parliamentary reaction when negotiating the agreement).  Should 
Parliament refuse to agree to implement the withdrawal agreement, it is not clear 
what the alternative is.  It is unlikely that there will be time to renegotiate the deal, or 
that other EU member states will be willing to reopen the deal/extend the time for 
negotiation.  Parliament’s choice, therefore, may be to take it or leave it – “leave it” 
meaning that the UK exits the EU without any agreement on the future terms of 
trade.  

In addition, the requirement to enact another piece of primary legislation may further 
increase the pressure on parliamentary time for scrutiny of implementing regulations 
(which are likely still to be required).   

Finally, the amendment makes the continued inclusion in the EU (Withdrawal) Bill of 
the regulation-making powers conferred by clause 9 somewhat strange.  More 
logically, these would be contained in the subsequent withdrawal agreement Bill.  
However, the UK government may prefer to retain these powers in the current Bill in 
order to avoid future arguments over the extent and nature of delegated powers, and 
over the requirement of devolved consent to the withdrawal agreement Bill (clause 9 
being one of the provisions where there is a difference of view as between the UK 
and Scottish Governments over the application of the legislative consent 
convention). 

Exit Day 

Clause 14(1) has been amended to provide that “exit day” means 29 March 2019 at 
11.00 pm.  In the initial draft of the Bill, exit day was to be determined by UK 
Ministers via regulations. 
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The reason for the change was essentially political – to signal the Government’s 
commitment to leaving the EU at the end of the two year Article 50 negotiation 
period.   

Specifying exit day on the face of the Bill is potentially problematic, as it appears to 
prevent the option of a transitional period during which EU law would continue to 
apply in the UK pending further negotiations between the UK and the EU-27. 

However, the change is largely cosmetic.  New subsections have been added to 
clause 14 which empower ministers to amend, via regulations, the definition of “exit 
day” “to ensure that the day and time specified in the definition are the day and time 
that the Treaties are to cease to apply to the United Kingdom”, if that is different from 
the day and time currently specified.  In other words, exit day can be postponed to 
allow for a transitional period. 

The significance of the change is therefore essentially political rather than legal, 
insofar as it may now be slightly more difficult politically to set an exit date later than 
29 March 2019.  N.b. regulations amending exit day are to be subject to the 
affirmative resolution procedure (Schedule 7, Part 2, para 10). 
General Principles of EU Law 

The key policy aim of the EU (Withdrawal) Bill is to secure continuity of effect for 
retained EU law.  However, this is subject to various exceptions.  One exception is 
that Schedule 1, para 3 provides that “There is no right of action in domestic law on 
or after exit day based on a failure to comply with any of the general principles of EU 
law.” 

However, a provision has been added to Schedule 8 Part 3 (which deals with 
transitional and savings provisions) to allow such proceedings to continue to be 
raised for a period of three months after exit day.  This is subject to the provisos that 
(a) the proceedings relate to something which occurred before exit day, and (b) do 
not involve an attempt to disapply or quash Acts of Parliament or other legal rules.   

This is therefore a minimal qualification to Schedule 1 para 3, and effectively simply 
preserves the normal position whereby persons aggrieved by unlawful executive acts 
have three months within which to challenge them via judicial review.   

Ministerial Powers 

The most extensive amendments in the Bill relate to the various regulation-making 
powers conferred on ministers in both the UK and devolved governments.  The 
amendments affect both the substance of these powers and the procedures for their 
use. 

UK Ministers 

Clause 7 of the Bill empowers UK Ministers the make regulations to deal with 
deficiencies in retained EU law arising from withdrawal.  As initially drafted, this was 
a very broad power.  Clause 7(2) specifies a range of deficiencies which the 
regulation-making power may be used to fix, but as originally enacted provided that 
“Deficiencies in retained EU law include (but are not limited to)” the listed matters. 

Clause 7(2) has been redrafted to provide that “Deficiencies in retained EU law are” 
the listed matters, which appears to narrow the scope of the powers.  However, 
flexibility is reintroduced by a new subsection 3, which provides that  
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“There is also a deficiency in retained EU law where the Minister considers 
that there is— (a) anything in retained EU law which is of a similar kind to any 
deficiency which falls within subsection (2), or (b) a deficiency in retained EU 
law of a kind described, or provided for, in regulations made by a Minister of 
the Crown.” 

Regulations made under clause 7(3)(b) are to be subject to the affirmative resolution 
procedure (Schedule 1, Part 1, para 1(5)).   

Overall, the drafting of this provision is probably slightly tighter, but the practical 
effect seems marginal.  In particular, there is still no requirement that the regulation-
making power must only be used where “necessary” to meet the specified 
objectives, and the Henry VIII power (i.e. the power to amend primary legislation) is 
still arguably subject to inadequate constraints. 

More substantial amendments have been made to the procedures by which 
regulations are to be made under clause 7.  First, Schedule 7, Part 1, para 3 has 
been amended, in response to the recommendations of the House of Commons 
Procedure Committee, to introduce a so-called ‘sifting procedure’.  This procedure 
also applies to regulations made under clauses 8 and 9 (see Schedule 7, Part 2, 
para 13). 

Schedule 7 provides that certain regulations are to be made under the affirmative 
resolution procedure, whereas the rest are subject only to annulment (the negative 
resolution procedure).  The sifting procedure applies where a minister considers that 
regulations are appropriately made according to the negative resolution procedure, 
and provides that regulations may not be made according to that procedure unless 
two conditions are satisfied.  First, the minister must make a statement to the House 
of Commons explaining his/her reasons for considering that the negative resolution 
procedure applies.  Second, a House of Commons committee must either have 
agreed with that decision or have failed to make any recommendation within 10 
sitting days of the instrument being laid in draft.  The sifting procedure does not 
apply in cases of urgency. 

The effect of this amendment is to enable the House of Commons to police more 
effectively the choice of procedure for making regulations under the Bill and – 
potentially – to insist upon the use of the affirmative resolution procedure.  However, 
there are still likely to be major practical constraints on the ability of the House of 
Commons to scrutinise regulations made under the Act; and the range of procedural 
options provided is still relatively weak compared to other statutes which contain 
similar Henry VIII powers.  

Secondly, parliamentary scrutiny of regulations made under clauses 7, 8 and 9 is 
further enhanced by the introduction of a new para 22 into Part 3 of Schedule 7.  
This requires ministers to make explanatory statements when laying such 
regulations before Parliament, which do four things. (1) The Minister must state that 
the regulations, in his or her opinion, do no more than is appropriate.  (2) S/he must 
state whether the regulations have any impact on equalities legislation (and if so 
what).  (3) S/he must state that s/he has complied with duties under the Equality Act 
2010. (4) S/he must explain the reasons for and legal effects of the regulations. 

Again, the aim is to assist Parliament in scrutinising the effects of regulations made 
under the Bill, and the explanatory statements are likely to be useful (although much 
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will depend on their level of detail). As already noted, however, the requirement that 
regulations must be ‘appropriate’ is a relatively weak one.   

A final procedural amendment provides that regulations made under Schedule 5, 
para 4 (relating to provisions about judicial notice and admissibility of evidence as to 
the meaning of retained EU law) are to be made according to the affirmative 
resolution procedure (Schedule 7, Part 2, para 9). 

Devolved Ministers 

Two main changes have been made to the regulation-making powers conferred 
upon devolved ministers by Schedule 2 of the Bill. 

The first relates to the general restriction on the order-making powers of the 
devolved governments whereby they are not permitted to modify retained direct EU 
legislation (i.e. regulations and treaty provisions).  Schedule 2 has been amended to 
make clear that this does not apply where the subject matter of the legislation has 
been devolved via the order-making power contained in clause 11 (Schedule 2, Part 
1, para 3; Part 2, para 15; Part 3, para 23). 

The second relates to regulations to deal with deficiencies in retained EU law which 
are made before exit day and which remove reciprocal arrangements within the UK 
or between the UK and the EU (Schedule 2, Part 1, para 5).  As initially drafted, such 
regulations required the consent of UK ministers.  However, this has been amended 
to require only consultation rather than consent. 

N.b. no amendments have been made to the procedures applicable to regulations 
made by devolved ministers equivalent to the new sifting procedure and/or 
explanatory statements outlined above. 

 

Aileen McHarg 
University of Strathclyde 

25 January 2018 
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Written Briefing: Professor Alan Page, University of Dundee 

 

From a Scottish perspective the Commons stages of the European Union 
(Withdrawal) Bill are likely to be remembered more for the amendments that were 
not made than those that were. Amendments to the much-criticised clause 11 were 
promised at report stage but did not materialise, leaving the matter of its amendment 
to the Lords stages.  

The principal changes may be summarised as follows: 
The ‘correcting power’ 

In an effort to put an end to some of the ‘wilder speculation’ on the purposes to which 
the correcting power might be put, the list of deficiencies which the power may be 
used to correct has been redefined as exhaustive rather than illustrative (cl 7(2)). 
The fact that the list is no longer illustrative does not mean of course that the power 
being taken is any less far-reaching.  

The list of deficiencies can be added to by order subject to the affirmative procedure 
(cl 7(3)(b); sch 7, pt 1, para 1(5)).  

Implementing the withdrawal agreement 

The power to make regulations for the purposes of implementing the withdrawal 
agreement which a minister considers should be in force on or before exit day is 
made subject to the prior enactment of a statute by Parliament approving the final 
terms of the UK’s withdrawal from the European Union (cl 9(1)). 

This followed the only Government defeat on the Bill during its Commons stages.  

Sifting procedure    

A sifting procedure has been established for instruments made in the exercise of the 
powers conferred by clauses 7(1), 8 and 9. Under the procedure put in place a sifting 
committee – the European Statutory Instruments Committee - may recommend that 
an instrument laid subject to the negative procedure should instead be subject to the 
(more demanding from the point of view of the Government) affirmative procedure 
(sch 7 pt 1, para 3; pt 2, para 13).  

There is no guarantee that such a recommendation will be acted on, and the 
procedure itself can be avoided in cases of urgency (sch 7 pt 1, para 4(8); pt 2, para 
14(8)). 
 
Explanatory material  

As a result of an amendment tabled by the Government, the explanatory memoranda 
which accompany instruments made in the exercise of the powers conferred by 
clauses 7(1), 8 and 9 must include a statement explaining: a) the instrument or draft, 
b) the reasons for it, c) the law before exit day which is relevant to it, and d) its effect 
(if any) on retained EU law.  

A statement must also be included to the effect that, in the relevant minister’s opinion 
the instrument ‘does no more than is appropriate’, together with statements of its 
effects on equalities legislation, and to the effect that the minister has, so far as 
required to do so by equalities legislation, had due regard to the need to eliminate 
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discrimination, harassment, victimisation and any other conduct that is prohibited by 
or under the Equality Act 2010 (sch 7, pt 3, para 22).  

The sifting procedure and the requirement to produce explanatory material do not 
apply to instruments made via the joint procedure. 
Exit day 

Exit day is set at 11pm on 29 March 2019 (cl 14(1)). The definition may be changed 
if the withdrawal agreement provides that the UK will leave on a different date (cl 
14(4)).  
The Scottish Ministers’ powers  

There are two changes here: 

a) The requirement to secure the consent of a UK minister before exercising the 
correcting power, to make regulations that come into force before exist day or that 
remove certain reciprocal arrangements, is replaced by a requirement of 
consultation. The Scottish Ministers will be required to consult their UK counterparts 
but not to secure their agreement before exercising the power in either of those ways 
(sch 2, pt 1, para 5).  

b) The Scottish Ministers will be able to modify direct retained EU law in areas where 
it is decided that a common framework is not necessary. The restriction on modifying 
direct retained EU law in the exercise of the Scottish Ministers ‘corresponding 
powers’ (corresponding to those conferred by clauses 7(1), 8 and 9), is removed in 
those areas (sch 2 pt 1, para 3(3); pt 2, para 15(3); and pt 3, para 23(3)). 

Challenges based on general principles of EU law  

The absolute cut-off for challenges based on a failure to comply with any of the 
general principles of EU law after exit day (sch 1, para 3) is replaced by a three-
month time within which certain challenges to anything that happened before exit 
day may be brought (sch 8, para 27).  

 

Professor Alan Page 
24 January 2018 
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