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Equalities and Human Rights Committee 
 

7th Meeting, 2017 (Session 5)  
 

Thursday 16 March 2017 
 

Destitution, Asylum and Insecure Immigration Status in Scotland 
 

Written Submissions 
 
Introduction 

1. On 19 January 2017 the Committee agreed to undertake an inquiry 

looking at issues around destitute asylum seekers in Scotland and how the 

Scottish Government and Scottish public services are planning for, and 

responding to, these issues.   

 

2. Following initial fact-finding engagement by the Committee, it became 

clear that many of the substantive issues raised were also applicable to a 

wider category of people with insecure immigration status in terms of their 

presence in the UK, as opposed to just those who are seeking asylum under 

UK law. As a result, on 23 February, the Committee agreed to adjust the remit 

of the inquiry to consider issues affecting all people in Scotland classes as 

having insecure immigration status.   

 

Written and oral evidence  

 

3. The Committee ran a public call for written evidence, which ran from 25 

January to 8 March 2017.1 In response the Committee has received 

approximately 80 written submissions. These are currently being processed 

by Committee staff in terms of date protection and other issues relevant to the 

Parliament’s policy on written material.2 It is expected these submissions will 

be published on the inquiry webpage shortly.  

 

4. At its meeting on 16 March, the Committee will hold the first of a series 

of oral evidence taking sessions with witnesses. The annex to this paper 

attached written submissions received form the following organisations who 

will give oral evidence on 16 March— 

 

 British Red Cross (Scotland) - Pages 4 - 35 

 Scottish Refugee Council – Pages 36 - 46  

                                            
1
 EHRiC call for evidence: 

http://www.parliament.scot/S5_Equal_Opps/Inquiries/Destitution_Asylum_Insecure_Immigration_revised
_Call_for_Evidnece_Final_20170224.pdf  
2
 SPCB Policy on treatment of written evidence by subject and mandatory committees: 

http://www.parliament.scot/help/31037.aspx  

http://www.parliament.scot/S5_Equal_Opps/Inquiries/Destitution_Asylum_Insecure_Immigration_revised_Call_for_Evidnece_Final_20170224.pdf
http://www.parliament.scot/S5_Equal_Opps/Inquiries/Destitution_Asylum_Insecure_Immigration_revised_Call_for_Evidnece_Final_20170224.pdf
http://www.parliament.scot/help/31037.aspx
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 Scottish Women’s Aid – Pages 47 - 53 

 Scottish Faith Action on Refugees – Pages 54 - 66 

 

 Immigration Law Practitioners Group in Scotland (submission to follow 

as separate paper) 

 

Seán Wixted 
Assistant Clerk 
10 March 2017 
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1  Who we are 

1.1   We help people in crisis, whoever and wherever they are. We are part of a 

global network that responds to conflicts, natural disasters and individual 

emergencies. We enable vulnerable people in the UK and abroad to prepare for and 

withstand emergencies in their own communities, and when the crisis is over we help 

them to recover and move on with their lives. Our vision is of a world where everyone 

gets the help they need in a crisis. 

1.2   The British Red Cross is part of the International Red Cross and Red Crescent 

Movement, which comprises: 

 The International Committee of the Red Cross 

 The International Federation of Red Cross and Red Crescent Societies, and 

 190 National Red Cross and Red Crescent Societies worldwide. 

1.3   As a member of the Red Cross and Red Crescent Movement, the British Red 

Cross is committed to, and bound by, its Fundamental Principles. These are: 

humanity, impartiality, neutrality, independence, voluntary service, unity and 

universality. 

1.4   Volunteers are at the core of the Red Cross. Our motivated and skilled body of 

volunteers continue to provide help and assistance to those in need, whoever and 

wherever they may be. 

2  What we do 

2.1   The British Red Cross provides advice, assistance and practical support to 

asylum seekers and refugees across the UK. In 2016 we helped over 30,000 people 

through Red Cross Refugee Support and Restoring Family Links Services in 56 

towns and cities across the UK. 

2.2   In 2016 the Red Cross in Scotland assisted over 2,500 refugees and asylum 

seekers through our support services in Glasgow. These services provide a range of 

support including screening and triage services, youth services, specialist women’s 

services, international family tracing, family reunion and family integration work. 

2.3   As part of this we supported 820 people who were destitute and 366 

dependents. This figure only captures those who accessed our services for the 
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purpose of destitution support. It does not capture people who were destitute but 

accessed our services for another reason and did not disclose that they were 

destitute.  

2.4   Furthermore, this figure only captures those who accessed Red Cross services. 

It is likely that levels of destitution in Scotland are in fact far higher than the figures 

presented suggest.  

3  Response to Call for Evidence 

3.1   The British Red Cross welcomes the opportunity to submit written evidence to 

the Committee’s Inquiry into Destitution, Asylum and Insecure Immigration Status in 

Scotland. We are encouraged by the Committee’s decision to consider the issue of 

destitution and the ways in which public services can mitigate the impact.  

3.2   As previously outlined the Red Cross provides advice, assistance and practical 

support to asylum seekers and refugees in Scotland and indeed throughout the UK. 

Our contributions to this inquiry is based on our experiences of supporting this group, 

particularly those who are destitute. 

3.3   The Red Cross has in recent years witnessed a significant increase in the 

numbers of people accessing our services. In particular, there has been an increase 

in the numbers presenting who are destitute or at risk of destitution.  The table below 

highlights both the increase in people presenting at our office and the increase in 

destitution advice and support since 2014. As previously stated these figures do not 

represent the total number of refugees or asylum seekers requiring advice, 

assistance or support, only those who presented at Red Cross offices and received 

help.  
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3.4   The Red Cross believes that there are a number of reasons why destitution has 

increased over the past 3-4 years. There have been a number of changes to the way 

in which asylum support and advice has been delivered which have arguably led to 

gaps in provision, more inaccessible systems of support and greater fragmentation 

within the sector. Our operational experience suggests that this has made it harder 

for individuals to effectively engage in the asylum process and access the support 

that they are entitled to.  

3.5   In addition to this, the impending implementation of the Immigration Act 2016 

taken together with the likelihood of asylum dispersal widening in Scotland beyond 

Glasgow, creates further risks for increasing levels of destitution, ultimately leaving 

people, including children in vulnerable and potentially dangerous situations. 

3.6   It is for this reason that we welcome the Committee Inquiry into this issue to 

gain a deeper understanding of the needs of this group, the challenges that they face 

and the potential solutions that could be put in place to mitigate the negative impact 

that destitution has on the individual, and where applicable their children, taking into 

account the holistic needs of the person. 

3.7   It is important to note that the risk of destitution is present at numerous points 

within the asylum and refugee system. The British Red Cross assists people who are 

destitute pre-asylum application, during the asylum process, post decision whether 

positive or negative and after family reunion. 

3.8   In each of these stages some individuals are entitled to support either from the 

Home Office or from Department of Work and Pensions, depending on where the 

individual or family is in the process. However, due to difficulty accessing support 

systems and/or delays in processing support claims, individuals and their families 

become destitute.  

3.9   In the case of someone who has been refused protection the system of advice 

and support is more complex and increasingly inconsistent resulting in many of these 

people being destitute and presenting at organisations such as the Red Cross for 

help.  

4  What assistance do you think is required to 
help address the issue of destitution 

4.1   We believe that there needs to be a Scotland wide approach to tackling 

destitution which mitigates the harmful impacts that it has on individuals, 

communities and public services and takes ownership over the existence and 
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prevalence of this group which has not previously been adequately reflected in 

Scottish public policy. 

4.2   From our operational experience working with destitute asylum seekers we 

believe that in order to mitigate the impact of destitution on individuals and on 

Scottish public bodies/agencies including but not limited to GPs, Specialist health 

teams, Accident and Emergency Departments, Social Work, Police and third sector 

organisations which receive statutory funding there needs to be an approach which: 

> helps to prevent individuals becoming destitute 

> assists them during a crisis or emergency and  

> ensures that regardless of immigration status an individual and family’s 

needs are fully assessed using a rights based approach which protects 

their human rights and reduces the risk of placing them in dangerous or 

exploitative situations. 
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4.3   Evidence from our client group suggests that individuals who are destitute also 

hold a number of additional vulnerabilities including, experience of trauma or torture, 

mental health problems, physical health problems, violence and/or sexual violence, 

trafficking, pregnancy, exploitative and/or abusive relationships.  

4.4   Furthermore, many of the clients we support have children who have their own 

set of rights which should not be compromised due to the status of their parent.  

4.5   Red Cross operational staff have witnessed a changing and inconsistent 

approach from social work when they are engaging with families who do not have a 

clear immigration status. On several occasions families with young children, including 

a baby who was being breastfed by her mother, have been told by social workers 

that they have no duty to offer support or assistance to the parent, and will meet their 

duties to the child by removing them from their parent and placing them in care, 

despite there being no protection concerns for the child. Red Cross is deeply 

concerned by this situation and believes it to be fundamentally against the approach 

of placing the “best interest of the child” at the heart of all decisions. 

5  Independent advocacy support 

5.1   The Red Cross believes that access to independent advocacy has a clear role 

in helping to prevent people becoming destitute or finding a route out of destitution. 

We provide a number of services which offer intensive casework to individuals and 

advocacy is a key element of this support.  

5.2   In our experience it appears that the asylum support system is becoming 

increasingly more challenging to engage in with the level of support on offer through 

the Home Office contracted asylum support advice.  

5.3   As a result many of the destitute clients that we see should be receiving some 

form of Home Office support, but due to the challenges both engaging in the system 

and providing the high levels of evidence required, they are unable to access it and 

therefore remain destitute.  

5.4   The case study below highlights the impact that having independent advocacy 

can have on the client’s ability to receive the Home Office support they are entitled 

to.   

 

 

 

Case Study 
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The client presented at the office with her ten month old baby, she had no money and no 

nappies for her baby. The client had a bad cough and the baby’s skin was dry and red. 

The client explained that she had applied for s98 through Migrant Help in May but it had 

been refused, at that point her baby was five months old. MH had text her an address of 

where to go for help when the s98 was refused, the client went to the address which 

turned out to be the local authority homeless housing centre, despite the fact that there is 

an out of hours social work office based there, the client was turned away as she was an 

asylum seeker and was told they could not help her. The client was now street homeless, 

for three days she walked her baby around the streets and at night walked constantly 

around a 24 hour Asda to stay warm. 

Migrant Help made a s95 application for the client and the client begged her old flatmates 

to take her in, they did, thinking that she would get support in a couple of weeks. The 

client was sleeping in the living room with her baby, dependant on foodbanks for food and 

nappies, which  were the wrong size.  

The client received two further information requests from the Home Office, and attempted 

to reply as best she could. When the client came to our office months later she was still 

without support. She was spending all day walking in the park with her baby so as not to 

disturb her hosts which was why her cough was so bad and she had not been able to give 

her baby babymilk for three months. She had called Migrant Help to ask for help and had 

been directed to our offices. 

We provided the client with nappies and made her an appointment for the next day where 

we were able to get her s98 support. The first thing the client bought was babymilk. 

 

5.5   Without Red Cross assistance it is unclear how much longer this client and her 

baby would have been destitute, arguably she should not have been destitute for the 

period of time that she was, particularly with a baby. 

5.6   Implementing this form of independent advocacy in Scotland could provide a 

preventative approach to destitution by ensuring that clients such as the one above 

get the independent support needed to assist with applications for financial 

assistance much earlier in the process, therefore avoiding destitution completely. 

5.7   In cases where the client has been unable to make a successful application for 

financial assistance, despite being entitled to it, this type of approach provides a clear 

route for clients to get assistance. It would limit the length of time the client is 

destitute and reduce the negative impact that it can have on the client, their family 

and indeed other public services that are left responding to the escalating needs. 
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6  Crisis Response  

6.1   Through our work we know that those who are destitute or facing destitution 

often need some form of immediate assistance to alleviate the crisis, and prevent an 

individual being placed in a potentially unsafe or dangerous situation. 

6.2   We recently launched research into the experience of pregnant refugee and 

asylum seeking women in partnership with University of Strathclyde Centre for Health 

Policy. The report, “A Healthy Start? Experiences of pregnant refugee and asylum 

seeking women in Scotland”
3
 recommended that the Scottish Government consider 

establishing a Crisis Fund to provide essential support to pregnant women to 

encourage a safe and healthy pregnancy.  

6.3   While this report focussed on the needs of pregnant refugee and asylum 

seeking women, a crisis fund would provide a much needed safety net for anyone 

who is destitute or facing destitution. 

6.4   Indeed, there is already an established Crisis Fund for minority ethnic groups 

who need emergency assistance in Northern Ireland. The Red Cross administers this 

fund which has been running for approximately 3 years following a successful pilot in 

2012. 

6.5   The Crisis Fund in Northern Ireland is a good example of how a devolved 

government could help to mitigate the impact of destitution for those individuals who 

have nowhere else to go. 

6.6   In its current form the fund runs from September to March and works through 

voluntary and community groups already working with vulnerable minority ethnic 

groups, including Red Cross and Women’s Aid. 

6.7   It gives out predominantly small amounts (most of the total amounts paid were 

for between £1 -  £50) of money to applicants to assist with essential living needs 

such as accommodation, clothing/footwear, personal hygiene items and food.  

6.8   From Red Cross experience of administering the fund on behalf of the Northern 

Ireland Executive we believe that it provides a lifeline to people and the voluntary and 

community organisations who deliver it believe that it also enables them to use their 

time with clients more effectively as they are able to concentrate on the reasons they 

have found themselves in crisis. 

                                            
3
 Fassetta, G., Da Lomba, S., Quinn, N. (2016) A Healthy Start? Experiences of pregnant 

refugee and asylum seeking women. The British Red Cross. 
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6.9   Introducing a fund such as this in Scotland would provide some of the most 

vulnerable people with a safety net and reduce the pressure on the voluntary and 

third sector organisations that are left trying as best as they can to provide some form 

of help to this often vulnerable group. 

7  Rights based approach 

7.1   Finally the Red Cross believes that it is essential that Scotland develops a 

strong rights based response to individuals and families facing destitution in line with 

the many other wider rights based policy developments being taken forward in 

Scotland. 

7.2   From our experience the clients that we support who are destitute can often 

have a number of additional vulnerabilities that our current approach to provision of 

care and support does not adequately take into account.  

7.3   The point outlined earlier in this response regarding parents being advised that 

their children will be taken into care as a way for the local authority to meet their 

duties towards the child is an example of how the rights of individuals and families in 

this context are not currently adequately or consistently protected. 

7.4   As part of the research we undertook into the experience of pregnant refugee 

and asylum seeking women we sought a legal opinion to explore the duties of local 

authorities in relation to pregnant women and their children for those who have an 

insecure immigration status. It outlined that in cases where the human rights of the 

women or the children were at risk, the local authority did have a duty to act to 

prevent the violation of rights. In this instance support could be provided by the local 

authority through either Section 12 of the Social Work Scotland Act (1968) or Section 

22 of the Children (Scotland) Act 1995.
4
  

7.5   The opinion also indicated that unlike other parts of the UK, there appeared to 

be no guidance adapted to the Scottish context to assist local authorities on the use 

of human rights assessments in making decision on the provision of support in a way 

which ensured they were complying with their international human rights obligations. 

7.6   This appears to be an area which could be further developed within Scotland to 

ensure that there is a consistent, fair, transparent and rights based approach to the 

provision of care and support for people who are destitute in Scotland which protects 

their human rights, but also protects local authorities from potential legal challenge 

and claim for damages. 

                                            
4
 A full copy of the legal opinion provided by Janys Scott QC is provided as an appendix to  

this submission 
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8  Final Remarks 

8.1   From our experience of working with destitute refugees and asylum seekers in 

Scotland we know that destitution is an ever present risks for the individuals we help 

and support. 

8.2   Currently we believe that there is a response gap which means that the impact 

of destitution is not fully understood, acknowledged or reflected within Scottish public 

policy. This is ultimately leaving people who are destitute with inadequate responses 

while also negatively impacting on the resources of Scottish public bodies, who are 

often dealing with the impact of destitution without fully comprehending the issue. 

8.3   We believe that this Inquiry can play a pivotal role in addressing this response 

gap and look forward to continuing to work with you to explore what can and should 

be done to mitigate the harmful impact of destitution on individual, families, 

communities and public services in Scotland. 

 

For further information on our written evidence or any 

other aspect of our work please contact: 

 

Fiona MacLeod 

Senior policy and public affairs officer (Scotland) 

Email: fmacleod@redcross.org.uk 

Tel: 0141 891 4037 

 

 

  

mailto:fmacleod@redcross.org.uk
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Appendix one 

OPINION OF SENIOR COUNSEL 

 

For 

BRITISH RED CROSS 

Re 

SUPPORT FOR PREGNANT MIGRANT WOMEN 

[1]  The British Red Cross are engaged in a study in respect of pregnant 

migrant women in Scotland who are seeking asylum and/or have no access to 

public funds or cash support.  I am asked to advise on the responsibility of 

local authorities to provide support to this group of women. 

Legislation relating to local authority powers and duties 

[2]  The relevant duty of a local authority is set out in the Social Work 

(Scotland) Act 1968 which provides, in section 12(1) and (2) as follows:  

12.— General social welfare services of local authorities. 

(1) It shall be the duty of every local authority to promote social welfare by 

making available advice, guidance and assistance on such a scale as may be 

appropriate for their area, and in that behalf to make arrangements and to 

provide or secure the provision of such facilities (including the provision or 

arranging for the provision of residential and other establishments) as they 

may consider suitable and adequate, and such assistance may, subject to 

subsections (3) to (5) of this section, be given in kind or in cash to, or in 

respect of, any relevant person. 

(2) A person is a relevant person for the purposes of this section if, not being 

less than eighteen years of age, he is in need requiring assistance in kind or, 

in exceptional circumstances constituting an emergency, in cash, where the 

giving of assistance in either form would avoid the local authority being 

caused greater expense in the giving of assistance in another form, or where 

probable aggravation of the person's need would cause greater expense to 

the local authority on a later occasion. 

[3]  Section 12A sets out a duty to assess the needs of individuals. Where it 

appears to a local authority that a person for whom they are under a duty, or 

have a power, to provide or secure the provision of “community care services” 

may be in need of any such services then the authority is obliged to make an 
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assessment of the needs of that person for those services and then to decide, 

having regard to the results of that assessment whether the person’s needs 

call for the provision of any such services.  “Community care services” include 

services, other than services for children, which a local authority is under a 

duty or has a power to provide, or to secure the provision of, under section 12. 

[4]  However in relation to the group of women with whom this opinion is 

concerned, section 12 continues: 

(2A) A person to whom section 115 of the Immigration and Asylum Act 1999 

(exclusion from benefits) applies is not to receive assistance under subsection 

(1) of this section (whether by way of residential accommodation or otherwise) 

if his need for assistance has arisen solely— 

(a) because he is destitute; or 

(b) because of the physical effects, or anticipated physical effects, of his being 

destitute. 

[5]  Eligibility for section 12 assistance is thus linked to the Immigration and 

Asylum Act 1999, where section 115 provides: 

 

115.— Exclusion from benefits.  

(1) No person is entitled to universal credit under Part 1 of the Welfare Reform 

Act 2012 or to income-based jobseeker's allowance under the Jobseekers Act 

1995 or to state pension credit under the State Pension Credit Act 2002 or to 

income-related allowance under Part 1 of the Welfare Reform Act 2007 

(employment and support allowance) or to personal independence payment 

or to—  

(a) attendance allowance, (b) severe disablement allowance, (c) carer's 

allowance, (d) disability living allowance, ...(h) a social fund payment,  or (i) 

child benefit, ... under the Social Security Contributions and Benefits Act 1992 

while he is a person to whom this section applies…. 

(3) This section applies to a person subject to immigration control unless he 

falls within such category or description, or satisfies such conditions, as may 

be prescribed.  

(9) “A person subject to immigration control” means a person who is not a 

national of an EEA State and who—  

(a) requires leave to enter or remain in the United Kingdom but does not have 

it…  

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=26&crumb-action=replace&docguid=ID1C02950E44C11DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=26&crumb-action=replace&docguid=I5FB38600E42311DAA7CF8F68F6EE57AB
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[6]  The Nationality, Immigration and Asylum Act 2002 in section 54 and 

schedule 3 imposes further restrictions on eligibility for support under section 

12 of the 1968 Act. The groups ineligible for assistance under section 12 are 

specified in paragraph 1 of schedule 3.  They are: 

Non EEA nationals granted refugee status by an EEA state other than the UK 

and their dependents (paragraph 4); 

EEA nationals other than UK nationals and their dependents (paragraph 5); 

Failed asylum seekers who have failed to co-operate with removal directions, 

and their dependents (paragraph 6); 

A person who is unlawfully in the United Kingdom, who is not an asylum 

seeker (paragraph 7); 

A person treated as an asylum seeker by virtue of having dependent children 

(see below) but who the Secretary of State has certified has failed to leave the 

United Kingdom voluntarily or to put himself or herself in a position to leave, 

once  14 days have elapsed since receiving a copy of that certificate 

(paragraph 7A).   

These provisions do not prevent the exercise of a power or performance of a 

duty if this is necessary for avoiding a breach of a person’s rights under (inter 

alia) the European Convention on Human Rights (paragraph 3, of which more 

below). 

[7]  The Children (Scotland) Act 1995 allows a local authority to provide 

services for children in need, and their families, which may result in a mother 

receiving services with her child.  Section 22 is in the following terms: 

22.— Promotion of welfare of children in need. 

(1) A local authority shall— 

(a) safeguard and promote the welfare of children in their area who are in 

need; and 

(b) so far as is consistent with that duty, promote the upbringing of such 

children by their families, by providing a range and level of services 

appropriate to the children's needs… 

 (3) Without prejudice to the generality of subsection (1) above— 

(a) a service may be provided under that subsection— 

(i) for a particular child; 
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(ii) if provided with a view to safeguarding or promoting his welfare, for his 

family; or 

(iii) if provided with such a view, for any other member of his family; and 

(b) the services mentioned in that subsection may include giving assistance in 

kind or, in exceptional circumstances, in cash. 

Section 93(4) contains the definition of a child “in need”: 

 

Any reference in this Part of this Act to a child— 

(a) being “in need”, is to his being in need of care and attention because— 

(i) he is unlikely to achieve or maintain, or to have the opportunity of achieving 

or maintaining, a reasonable standard of health or development unless there 

are provided for him, under or by virtue of this Part, services by a local 

authority; 

(ii) his health or development is likely significantly to be impaired, or further 

impaired, unless such services are so provided; 

(iii) he is disabled; or 

(iv) he is affected adversely by the disability of any other person in his 

family… 

[8]  An adult who by virtue of his or her immigration status is ineligible for 

support under section 12 of the Social Work (Scotland) Act 1968 is also 

ineligible for support under section 22 of the Children (Scotland) Act 1995, but 

paragraph 2 of schedule 3 to the Nationality, Immigration and Asylum Act 

2002 provides that paragraph 1 does not apply to prevent the provision of 

support or assistance to a child.  This is consistent generally with the 

overarching duty imposed on the Secretary of State by the Borders, 

Citizenship and Immigration Act 2009, section 55, in exercising any function in 

relation to immigration or asylum to make arrangements for ensuring that 

such functions are discharged having regard to the need to safeguard and 

promote the welfare of children who are in the United Kingdom.  Article 3 of 

the United Nations Convention on the Rights of the Child commits states 

parties to regard the best interests of the child as a primary consideration.   

Legislation relating to support by central government 
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[9]  The Immigration and Asylum Act 1999 imposes limited responsibilities on 

the Secretary of State in respect of asylum seekers. Persons seeking asylum 

are eligible for support under section 95 of the 1999 Act as follows: 

95.— Persons for whom support may be provided.  

(1) The Secretary of State may provide, or arrange for the provision of, 

support for—  

(a) asylum-seekers, or  

(b) dependants of asylum-seekers,  

who appear to the Secretary of State to be destitute or to be likely to become 

destitute within such period as may be prescribed… 

 (3) For the purposes of this section, a person is destitute if— (a) he does not 

have adequate accommodation or any means of obtaining it (whether or not 

his other essential living needs are met); or (b) he has adequate 

accommodation or the means of obtaining it, but cannot meet his other 

essential living needs.  

(4) If a person has dependants, subsection (3) is to be read as if the 

references to him were references to him and his dependants taken together.  

[10]  Definitions for the purposes of this section are found in section 94: 

“asylum-seeker” means a person who is not under 18 and has made a claim 

for asylum which has been recorded by the Secretary of State but which has 

not been determined;  

“dependant”, in relation to an asylum-seeker … means a person in the United 

Kingdom who—  

(a) is his spouse; (b) is a child of his, or of his spouse, who is under 18 and 

dependent on him; or (c) falls within such additional category, if any, as may 

be prescribed; … 

And: 

(5) If an asylum-seeker's household includes a child who is under 18 and a 

dependant of his, he is to be treated (for the purposes of this Part) as 

continuing to be an asylum-seeker while—  

(a) the child is under 18; and (b) he and the child remain in the United 

Kingdom.  
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[11]  The provision in section 95 is thus limited to persons whose claim for 

asylum is pending and persons whose applications have been unsuccessful 

but who at the time the claim for asylum was refused already had children 

who were under the age of 18.  It is implemented by provision of basic 

accommodation on a ‘no choice’ basis and cash payments to asylum seekers 

at a rate of £36.95 per person per week with an extra payment of £3 per week 

to pregnant mothers and a lump sum of £300 per child claimable 8 weeks 

before the expected date of the birth or for up to six weeks after birth.  

Additional weekly payments will be made of £5 per week for babies and £3 

per week for children between the ages of 1 and 3.   These are substantially 

reduced rates applicable from 10 August 2015. 

[12] The duty is extended where there are dependent children under the age 

of 18 by section 122 which provides: 

(3) If it appears to the Secretary of State that adequate accommodation is not 

being provided for the child, he must exercise his powers under section 95 by 

offering, and if his offer is accepted by providing or arranging for the provision 

of, adequate accommodation for the child as part of the eligible person's 

household.  

(4) If it appears to the Secretary of State that essential living needs of the 

child are not being met, he must exercise his powers under section 95 by 

offering, and if his offer is accepted by providing or arranging for the provision 

of, essential living needs for the child as part of the eligible person's 

household.  

[13]  For those who are refused asylum, and do not at that time have children 

under 18 more basic provision may be available under section 4 of the 

Immigration and Asylum Act 1999.  This states: 

4. Accommodation. 

… (2) The Secretary of State may provide, or arrange for the provision of, 

facilities for the accommodation of a person if—  

(a) he was (but is no longer) an asylum-seeker, and (b) his claim for asylum 

was rejected.  

(3) The Secretary of State may provide, or arrange for the provision of, 

facilities for the accommodation of a dependant of a person for whom facilities 

may be provided under subsection (2). … 

(10) The Secretary of State may make regulations permitting a person who is 

provided with accommodation under this section to be supplied also with 

services or facilities of a specified kind.  
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(11) Regulations under subsection (10)– (a) may, in particular, permit a 

person to be supplied with a voucher which may be exchanged for goods or 

services, (b) may not permit a person to be supplied with money, (c) may 

restrict the extent or value of services or facilities to be provided, and (d) may 

confer a discretion.  

[14]  Those receiving support under section 4 are given accommodation and 

non-cash support in the form of an “Azure” card which allows the ‘purchase’ of 

certain goods and services to a limit of £35.39 per week with an extra £3 per 

week for pregnant women. The maternity grant in the case of failed asylum 

seekers is only £250. 

[15]  The Asylum Support Regulations 2000 (SI 2000/704), regulation 6(4) 

provide that where it falls to the Secretary of State to determine for the 

purposes of section 95 whether a person is destitute he must take into 

account: 

(a) any other income which the principal, or any dependant of his, has or 

might reasonably be expected to have in that period;  

(b) any other support which is available to the principal or any dependant of 

his, or might reasonably be expected to be so available in that period; and  

(c) any assets mentioned in paragraph (5) (whether held in the United 

Kingdom or elsewhere) which are available to the principal or any dependant 

of his…or might reasonably be expected to be so available in that period.  

The same definition of destitution applies to section 4, by virtue of the 

Immigration and Asylum (Provision of Accommodation to Failed Asylum 

Seekers) Regulations 2005 (SI 2005/930) regulation 2.  

[16]  The sums allowed to asylum seekers and failed asylum seekers are the 

result of reconsideration by the Secretary of State, following a successful 

challenge in R (on the application of Refugee Action) v Secretary of State for 

the Home Department [2014] EWHC 1033 (Admin), [2014] ACD 99.  It was 

argued, successfully, that the Secretary of State had failed to take into 

account various categories of essential living needs.  There was also an 

argument in that case that the Secretary of State had breached her public 

sector equality duties with respect to persons suffering from disability.  The 

latter claim failed, although it was not necessary to address the matter fully, 

given the decision on failure to take account of certain living needs. No 

argument appears to have been addressed to whether the Secretary of State 

had complied with equality duties in respect of pregnant women.  However, 

the reconsideration forced by that case produced the same level of support for 

single adults (£36.62 per week).  This was increased marginally in 2015 (to 
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£36.95 per week) but rates for lone parents and children were reduced (to 

£36.95 flat rate per person).  A further challenge to the rates failed in R (SG, K 

and YT & RG) v Secretary of State for the Home Department [2016] EWHC 

2639 (Admin).  It remains to be seen whether there is any further appeal.  

[17]  A challenge to the financial provision for pregnant asylum seeking 

women and pregnant failed asylum seekers is likely to be met with the 

response that consideration has been given to the needs of pregnant women 

by allowing them an extra £3 per week and a lump sum.  The provision for 

such women is consistent with the general policy position of the United 

Kingdom government in this area.  Such a response was accepted by the 

majority of the Supreme Court in R (JS) v Work and Pensions Secretary 

[2015] UKSC 16, [2015] 1 WLR 1449 when the disproportionate effect on 

women of the cap on housing benefits was challenged.  It was accepted in 

that case that benefit payments could amount to “possessions” for the 

purposes of article 1 to the First Protocol to the European Convention on 

Human Rights and that the cap had a disproportionate effect on women, 

giving rise to a potential claim that it represented a violation of article 14.  The 

benefits cap was however accepted to justified, as it pursued legitimate aims 

and was proportionate to those aims.   

Case law in relation to domestic legislation 

[18]  The relationship between the duties of a local authority towards persons 

over the age of 18 and those of the Secretary of State is complicated.  It has 

been elucidated in a number of cases in England, where local authority duties 

towards persons in need of care and attention were (until implementation of 

the Care Act 2014) found in section 21 of the National Assistance Act 1948.  

That section permitted local authorities to make arrangements for providing 

residential accommodation for persons aged 18 or over who by reason of age, 

illness, disability or any other circumstances were in need of care and 

attention which was not otherwise available to them, but prevented such 

provision being made for persons excluded from receipt of benefits by the 

Immigration and Asylum Act 1999, if their need for care and attention arose 

solely from destitution or because of the physical effects or anticipated 

physical effects of destitution.  Section 21 of the 1948 Act was not in identical 

terms to section 12 of the Social Work (Scotland) Act 1968.  Section 12 is in 

broader terms but contains a similar restriction on local authority provision 

(see section 12(2A) set out at paragraphs [4] and [5] above).   

[19]  The leading authority is the decision of the House of Lords in R 

(Westminster City Council) v National Asylum Support Service [2002] UKHL 

38, [2002] 1 WLR 2956.  In that case the local authority provided 

accommodation for a Kurdish asylum seeker who was suffering from spinal 
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myeloma.  The authority sought judicial review of the refusal of the National 

Asylum Support Service to pay for the accommodation.  The litigation was 

essentially about the line to be drawn between the responsibilities of local 

authorities and those of the Secretary of State.  Lord Hoffman gave the main 

speech.  He made the point that the measures introduced in the Immigration 

and Asylum Act 1999 were designed to exclude able-bodied asylum seekers 

from the powers and duties of section 21 of the National Assistance Act 1948 

and to transfer responsibility for the able-bodied destitute from local 

authorities to central government.  The legislation had however left an 

apparent overlap between local government and central government in 

relation to provision for the infirm.   

[20]  Lord Hoffman reduced the solution to this dilemma to three questions.  

The first was whether the asylum seeker concerned came prima facie within 

section 21 of the 1948 Act.  She did.  Second was whether she was excluded 

by the restriction on provision that applied to asylum seekers.  She did not.  

The third question was whether the existence of a local authority duty 

excluded the person concerned from asylum support under section 95 of the 

1999 Act.  This question fell to be answered in the affirmative.  The key point 

was that the lady concerned needed assistance as a result of her infirmity.  

Her need did not arise solely because she was destitute.  This meant that the 

local authority required to provide accommodation under section 21 of the 

1948 Act.  This was support that the Secretary of State was bound to take into 

account in deciding whether she was destitute.  She was as a result excluded 

from support under section 95.   

[21]  There is a material gloss on this decision in the case of provision of 

residential accommodation for expectant and nursing mothers.  An English 

local authority could provide such accommodation under section 21(1)(aa) of 

the National Assistance Act 1948.  This subsection was not mentioned in 

section 21(1A) which excluded from section 21(1)(a) persons to whom section 

115 of the Immigration and Asylum Act 1999 applied whose needs arose 

solely from destitution.   In R (Gnezele) v Leeds City Council [2007] EWHC 

3275 (Admin) Mitting J held that section 21(1)(aa) was not affected by the 

statutory scheme excluding those with no access to public funds from support.  

The ability of the local authority to provide support was not restricted by the 

women’s immigration status, but was restricted by section 21(8) of the English 

legislation which excluded provision authorised under other legislation.  The 

Secretary of State was empowered to provide accommodation for these 

women and had done so.  As a result the women concerned were not 

permitted to insist that the local authority provided them with accommodation.  

They had to accept the rather more Spartan accommodation provided by the 

Secretary of State.   
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[22]  Section 12 of the Social Work (Scotland) Act 1968 is however framed in 

terms of a general duty to promote social welfare with a power to give 

assistance in cash or in kind to a particular person who is in need.  It is not 

limited to accommodation and there is no separate provision for expectant 

and nursing mothers.  The bar on provision of assistance to groups caught by 

section 115 of the Immigration and Asylum Act 1999 catches all assistance, 

including assistance to expectant and nursing mothers.  While a local 

authority is bound under section 12(3) of the 1968 Act to have regard to a 

person’s eligibility for receiving assistance from any other statutory body, and 

if eligible for such assistance, to its availability, this does not constitute a bar 

on assistance of the nature found in section 21(8) of the 1948 Act.  This 

means that the reasoning in R (Gnezele) v Leeds City Council does not apply 

in Scotland.  Here a pregnant woman subject to immigration controls can 

access section 12 assistance if her need has arisen from pregnancy, rather 

than solely from destitution.  Receipt of support under section 12 will however 

result in withdrawal of support from the Secretary of State under section 95 or 

section 4 of the Immigration and Nationality Act 1999 if the support results in 

the woman no longer being destitute (see paragraphs [27] and [28] below). 

[23]  The Scottish position in relation to pregnant women and nursing mothers 

is similar to the provisions of section 17 of the Children Act 1989 and section 

22 of the Children (Scotland) Act 1995 relating to children.  The local authority 

is obliged to assess needs and decide whether the needs call for provision of 

services.  The position in England was considered by the Divisional Court in R 

(VC) v Newcastle City Council [2011] EWHC 2673 (Admin), [2012] PTSR 546.  

The issue there was whether local authorities could terminate support 

provided under section 17 of the Children Act 1989 and direct claimants to the 

Secretary of State for provision under section 4 of the 1999 Act. The case 

turned on the same principles as applied in R (Westminster City Council) v 

National Asylum Support Service. Munby LJ (as he then was) gave the 

substantive judgment.  He acknowledged (on the basis of a decision of the 

House of Lords in R (G) v Barnet London Borough Council [2004] 2 AC 208) 

that section 17 did not impose a duty to provide services, even where the 

need for those services had been identified in the course of assessment.  He 

referred to the duty to assess, which involved formulating “a realistic plan of 

action”, addressing the child’s current circumstances and any imminent 

change in circumstances, and if the child’s needs are to be met by a third 

party, the authority must demonstrate that the third party is able and willing to 

meet the needs.    

 

[24]  A number of clear points emerge from the decision in R (VC) v 

Newcastle City Council.  The first is that the decision as to whether a child is 
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“in need” under the relevant legislation is not a matter for judicial 

determination.  The decision-making function is imposed by the legislation on 

the local authority. In that case the children concerned had been assessed as 

being in need but the local authority maintained that the availability of section 

4 support meant that this was no longer the case.  The Court disagreed.  It 

held that section 4 represented a residuary power and the availability of 

section 4 support did not exonerate the local authority of its powers and duties 

under the Children Act 1989.  Section 4 provided “an austere regime, 

effectively of last resort…”.  It was the minimum support necessary to avoid 

breach of a person’s rights under the European Convention on Human Rights, 

as opposed to support provided by reference to assessed needs.  However, 

part of the reasoning was based on the deliberate exclusion of children from 

the provisions of section 54 and schedule 3 to the Nationality, Immigration 

and Asylum Act 2002.  Unless the Secretary of State was able and willing (or 

could be compelled) to provide section 4 support and the section 4 support 

was sufficient to meet the child’s assessed needs, which was unlikely given 

the nature of that support, the local authority would be left responsible under 

the Children Act 1989.  That would mean that the family was not “destitute” 

and so not eligible for section 4 support. 

[25]  Other cases followed.  In R (O) v Barking and Dagenham London 

Borough Council [2010] EWCA Civ 1101, [2011] 1 WLR 1283 the local 

authority was liable for providing accommodation to a young asylum seeker 

who had been looked after by the local authority as a child.  Responsibility did 

not transfer to the Secretary of State under section 4 of the 1999 Act.  The 

Court of Appeal did refer to “the impenetrable nature of the legislation”, but 

relied, by analogy, on the decision of the House of Lords in R (Westminster 

City Council) v National Asylum Support Service.  The Court held that the 

powers of the Secretary of State under section 95 and section 4 of the 1999 

Act are residual and cannot be exercised if the asylum seeker, or failed 

asylum seeker is entitled to (in that case) accommodation under some other 

provision.  Hence a local authority was not entitled, when applying the 

legislation relating to their powers and duties, to take into account the 

possibility of support from the Secretary of State.   Failure by a local authority 

to re-assess the needs of the child of a failed asylum seeker when his 

mother’s temporary accommodation ceased to be available was held to be 

unlawful in R (on the application of ES) v London Borough of Barking and 

Dagenham [2013] EWHC 691 (Admin).  The attempt by the local authority to 

maintain that the mother should rely on section 95, or section 4, support and 

on this basis the child would no longer be “in need” failed.   
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[26]  The cases relating to the Children Act 1989 are of indirect significance 

given the similarity of the regime for children under section 17 of that Act and 

the regime for adults in Scotland under section 12 of the Social Work 

(Scotland) Act 1968.  The provisions of the Children (Scotland) Act section 22 

are also in similar terms to the English Children Act 1989 section 17, but 

neither Act will directly avail a pregnant woman who has no children.  The law 

does not regard an unborn child as having rights.  This was enunciated in 

Paton v British Pregnancy Advisory Service Trustees [1979] 1 QB 276 and 

confirmed in eg. St George’s Healthcare NHS Trust v S [1998] 3 WLR 936. An 

unborn child cannot, in England, be made a ward of court (Re F (In Utero) 

[1988] 2 WLR 1288). The same principle applies in Scotland, as set out in 

Kelly v Kelly 1997 SC 285. This does not, as yet, give rise to any issue under 

the European Convention on Human Rights, as there is no consensus on the 

nature and status of an unborn child (VO v France (2005) 40 EHRR 12).   A 

pregnant woman cannot therefore call upon a local authority to assess the 

needs of her unborn child.  On the other hand the fact that the child may, 

when born, have needs is potentially relevant under section 12 of the Social 

Work (Scotland) Act 1968 if probable aggravation of the mother’s need would 

cause greater expense to the local authority on a later occasion, or because 

damage done to her unborn child is likely to result in that child being in need 

under the Children (Scotland) Act 1995. 

[27] The case law has generally addressed provision in terms that it is either 

made by the Secretary of State, or it is made by the local authority. There is 

no case dealing explicitly with provision being made in one respect by the 

Secretary of State and in another respect by the local authority.  However, the 

Secretary of State will only provide support for asylum seekers or failed 

asylum seekers who would otherwise be “destitute” (see paragraph [15] 

above). Section 95(3) provides that: 

“For the purposes of this section, a person is destitute if—  

(a) he does not have adequate accommodation or any means of obtaining it 

(whether or not his other essential living needs are met); or  

(b) he has adequate accommodation or the means of obtaining it, but cannot 

meet his other essential living needs.” 

The same definition is adopted in the Immigration and Asylum (Provision of 

Accommodation to Failed Asylum Seekers) Regulations 2005.  Thus support 

from the Secretary of State is available if either of these conditions is satisfied. 

Section 96 permits the Secretary of State to provide support in various ways, 

including provision of accommodation, provision of essential living needs, and 

in certain other ways such as to enable the person to attend bail proceedings.  
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Support may also be provided under section 4 in the form of accommodation 

and services or facilities which may be covered by a voucher (Azure card).  

Provision of support in the form of accommodation does not however 

necessarily result in provision of support for essential living needs, nor does 

provision of support for living needs mean that provision of accommodation is 

going to be necessary. 

[28]  A pregnant woman who has accommodation provided by the local 

authority will still be destitute if she does not have the funds to meet her 

essential living needs and should therefore as a matter of logic still receive an 

allowance from the Secretary of State in the form of cash or a voucher (in 

accordance with her status).  By the same logic, a pregnant woman who has 

her essential living needs met by the local authority may still be entitled to 

accommodation provided by the Secretary of State.  The difficulty which may 

arise is if the local authority provide cash support or services designed to 

address needs specific to pregnancy, and as a result the pregnant woman is 

no longer regarded as destitute, bearing in mind that the Secretary of State’s 

position on essential living needs is likely to be restricted to the allowance that 

would be made for essential living needs of a pregnant woman.  This means 

that if the local authority steps in to assist a pregnant migrant woman under 

section 12 of the Social Work (Scotland) Act 1968 by providing cash or 

services this may result in withdrawal of her cash allowance or voucher 

provided by the Secretary of State.  In the result she would not receive any 

effective benefit from the local authority provision unless the local authority 

was prepared to meet her living needs in full.  The absence of any reported 

case addressing this particular issue means that it is not possible to tender 

advice with any particular confidence. 

 

 

 

Human Rights  

[29]  Both the Secretary of State and local authorities are public authorities 

within the Human Rights Act 1998 and should not act in a way that is 

incompatible with rights under the European Convention on Human Rights, 

unless bound to do so by primary legislation (1998 Act, section 6).   This basic 

responsibility underlies paragraph 3 of the third schedule to the Nationality, 

Immigration and Asylum Act 2002.  It provides a safety net for the groups 

mentioned at paragraph [6] above and ensures that neither central, nor local, 

government is obliged by law to violate their Convention duties.  Where a duty 

to provide assistance under section 12 of the Social Work (Scotland) Act 1968 
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or section 22 of the Children (Scotland) Act 1995 is generally excluded by 

section 54 and paragraph 1 of schedule 3, the exclusion will not apply if the 

Convention rights of a pregnant woman would thereby be breached.   

 

[30]  The general duties of local authorities towards asylum seekers was 

considered by the English Court of Appeal in R (Clue) v Birmingham City 

Council [2011] 1 WLR 99.  In that case the local authority declined assistance 

on the basis that there was no impediment to the woman concerned returning 

to her country of origin, despite the fact that her application for leave to remain 

was outstanding.  The court granted judicial review on the basis that a local 

authority should not second-guess the outcome of an application for leave to 

remain.  Save in hopeless, or abusive cases, the duty imposed on local 

authorities is to act so as to avoid a breach of an applicant’s Convention 

rights.  They were not required or entitled to decide how the Secretary of 

State would determine an application for leave to remain or, in effect, 

determine such an application themselves by making it impossible for the 

applicant to pursue it (see para 63).  When, however, a woman is heavily 

pregnant or has just given birth then it has been judicially accepted that she 

cannot leave the United Kingdom (see eg R (Gnezele) v Leeds City Council 

[2007] EWHC 3275 (Admin)) and the arguments will tend to focus on her 

treatment in the United Kingdom, rather than on expulsion. In practice 

Convention arguments have most often been raised in response to attempted 

expulsion from the United Kingdom.  The two most relevant articles of the 

Convention are articles 3 and 8.   

[31] Article 3 of the European Convention on Human Rights provides that: 

No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment.  

This is an unqualified provision.  Treatment that contravenes article 3 cannot 

be justified.  There can be no question of proportionality. The obligation to 

refrain from any such conduct is absolute.  There is however a distinction 

between a negative obligation not to inflict article 3 ill-treatment and a positive 

obligation to take steps to protect persons from forms of suffering sufficiently 

grave to engage article 3.  It has been said that positive obligations are 

intrinsically less absolute in character (see N v SSHD [2005] 2 AC 296, per 

Lord Brown of Eaton-under-Heywood at para 88).  The case law has tended 

to focus on potential expulsion from the United Kingdom when a person has 

been benefitting from health care that he or she would not receive elsewhere.  

Save in the most exceptional circumstances, such as where a person is in the 

final stages of a terminal illness (as in D v United Kingdom (1997) 24 EHRR 
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423), there will be no basis to resist expulsion by reference to article 3, but the 

European Court of Human Rights has emphasised the need for rigorous 

scrutiny of all the circumstances surrounding such a case (see Bensaid v 

United Kingdom (2001) 33 EHRR 10).  

 [32]  The case of R (Q) v Home Secretary [2004] QB 36 is authority for the 

basic proposition that the regime imposed on asylum seekers within the 

United Kingdom constitutes “treatment” within the meaning of article 3, but 

there the decision of the Court of Appeal was that the low level of support 

offered would only be “inhuman or degrading” if it involved actual bodily injury 

or intense physical or mental suffering.  The court referred to the guidance 

offered by  the European Court of Human Rights in Pretty v United Kingdom 

(2002) 35 EHRR 1: 

As regards the types of ‘treatment’ which fall within the scope of article 3 of 

the Convention, the court’s case law refers to ‘ill-treatment’ that attains a 

minimum level of severity and involves actual bodily injury or intense physical 

or mental suffering. Where treatment humiliates or debases an individual 

showing a lack of respect for, or diminishing, his or her human dignity or 

arouses feelings of fear, anguish or inferiority capable of breaking an 

individual’s moral and physical resistance, it may be characterised as 

degrading and also fall within the prohibition of article 3. The suffering which 

flows from naturally occurring illness, physical or mental, may be covered by 

article 3, where it is, or risks being, exacerbated by treatment, whether flowing 

from conditions of detention, expulsion or other measures, for which the 

authorities can be held responsible.  

[33]  In contrast in R (Limbuela) v Secretary of State for the Home Department 

[2006] 1 AC 396 claimants who were not provided with accommodation and 

were reduced to sleeping in the open, or were faced with the imminent 

prospect of having to do so, succeeded in establishing an article 3 claim 

against the Secretary of State.  Lord Hope of Craighead, in his speech in the 

House of Lords in that case, referred to the potential for article 3 to require the 

state, or a public authority, to do something to prevent is deliberate acts which 

would otherwise be lawful from amounting to ill-treatment of the kind struck at 

by the article  (para 40).  He went on to say: 

“59 It is possible to derive from the cases which are before us some idea of 

the various factors that will come into play in this assessment: whether the 

asylum-seeker is male or female, for example, or is elderly or in poor health, 

the extent to which he or she has explored all avenues of assistance that 

might be expected to be available and the length of time that has been spent 

and is likely to be spent without the required means of support. The exposure 

to the elements that results from rough-sleeping, the risks to health and safety 
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that it gives rise to, the effects of lack of access to toilet and washing facilities 

and the humiliation and sense of despair that attaches to those who suffer 

from deprivations of that kind are all relevant. Mr Giffin for the Secretary of 

State accepted that there will always in practice be some cases where 

support would be required – for example those cases where the asylum-

seeker could only survive by resorting to begging in the streets or to 

prostitution. But the safety net which section 55(5)(a) creates has a wider 

reach, capable of embracing all sorts of circumstances where the inhumanity 

or degradation to which the asylum-seeker is exposed attracts the absolute 

protection of the article.”  

Baroness Hale, in the same case, added (at para 78): 

“We have to judge matters by the standards of our own society in the modern 

world, not by the standards of a third world society or a bygone age. If a 

woman of Mr Adam’s age had been expected to live indefinitely in a London 

car park, without access to the basic sanitary products which any woman of 

that age needs and exposed to the risks which any defenceless woman faces 

on the streets at night, would we have been in any doubt that her suffering 

would very soon reach the minimum degree of severity required under article 

3? I think not.” 

[34]  It was implicit in these cases that the treatment of women may give rise 

to exceptional circumstances.  In R (Q) v Home Secretary the Attorney 

General acting on behalf of the Home Secretary cited “the predicament of a 

heavily pregnant woman” as an instance where article 3 might be engaged. 

The court agreed that there was a stage at which the dictates of humanity 

require the state to intervene to prevent any person within its territory suffering 

dire consequences as a result of deprivation of sustenance.  The line of 

reasoning led to R (Gnezele) v Leeds City Council [2007] EWHC 3275 

(Admin) where Mitting J noted (at para 5): 

“It is common ground that while in the later stages of their pregnancies, and 

while they were and are the mothers of young children, by which I mean 

nursing mothers of young children or mothers of children too young to be 

carried by a scheduled flight, a duty is owed to them to provide them and their 

children with accommodation and necessities. The duty is owed to avoid the 

breach by the United Kingdom of the claimants' rights under article 3 of the 

European Convention on Human Rights.” 

The decision in that case as to which authority is responsible for avoiding a 

violation of article 3 does not apply in Scotland (see paragraph [21] above), 

but the reasoning encapsulates the case law where it is accepted that article 3 
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applies to require provision of accommodation and necessaries for pregnant 

women and women who have recently given birth. 

[35]  Turning to article 8 of the European Convention on Human Rights, this 

article provides: 

“1. Everyone has the right to respect for his private and family life,...  

2. There shall be no interference by a public authority with the exercise of this 

right except such as is in accordance with the law and is necessary in a 

democratic society in the interests of national security, public safety or the 

economic well-being of the country, for the prevention of disorder or crime, for 

the protection of health or morals, or for the protection of the rights and 

freedoms of others.”  

This article is capable of imposing on a state a positive duty to provide an 

individual with support in order to ensure respect for his private and family life.  

It is however subject to qualification.  In R (Q) v Home Secretary the Court of 

Appeal acknowledged that a denial of support could engage article 8 if it 

impinged on an asylum seeker’s private and family life but did not consider 

article 8 in any detail.  That was left to the Court of Appeal in Anufrijeva v 

Southwark London Borough Council [2003] EWCA Civ 1406, [2004] QB 1124.  

There the court held that it was unlikely that article 8 would require an 

individual to be provided with welfare support when his predicament was not 

sufficiently severe to engage the article 3 protection against inhuman and 

degrading treatment.  The case related to a claim for support for a family as a 

whole. In R (G) v Barnet London Borough Council [2004] 2 AC 208 the House 

of Lords rejected a claim by parents that provision of accommodation for a 

child necessarily implied provision of accommodation for the parent.  

However, if a child were provided with accommodation under the Children 

(Scotland) Act 1995 separately from his or her parent support, issues may 

arise in relation to the right to respect for family life in terms of article 8.   

[36]  The scope for the application of article 8 extends to private life.  In 

Bensaid v United Kingdom (2001) 33 EHRR 10 (paras 46 and 47) the 

European Court of Human Rights commented that its case law did not 

exclude that treatment which does not reach the severity of article 3 treatment 

may nonetheless breach article 8 in its private life aspect where there are 

sufficiently adverse effects on a person’s physical and moral integrity.  They 

acknowledged that the preservation of mental stability is in that context “an 

indispensable precondition to effective enjoyment of the right to respect for 

private life.”  This was echoed by Lang J in De Almeida v Royal Borough of 

Kensington and Chelsea [2012] EWHC 1082 (Admin) where she held that 

article 8 applied and that the local authority therefore required to justify, by 
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reference to the second part of article 8, its failure to offer support. Looking at 

whether there were relevant and sufficient reasons to refuse assistance to the 

Portuguese claimant who was suffering from HIV she said: 

“138. In my judgment, the Claimant is justified in submitting that any potential 

saving to the public purse will be minimal and does not reasonably justify a 

decision which will have such severe consequences for the Claimant. The 

Claimant’s terminal illness means that he faces an undignified and distressing 

end in Portugal, struggling to find any accommodation and means of support, 

and parted from his existing support network of friends and healthcare 

professionals.”   

[37]  As can be seen from the De Almeida case, when a step contemplated by 

the local authority interferes with family or private life, taking that step requires 

to be justified.  The local authority must ask itself whether the interference in 

family or private life is necessary and proportionate to the pursuit of a 

legitimate aim.   In MN and KN and London Borough of Hackney [2013] 

EWHC 1205 (Admin) (at para 87) Leggatt J commented: 

“As well as family life, however, article 8 also protects the right to respect for a 

person’s private life. As the Court of Appeal observed in Clue (at para 27), this 

entails considerations far wider than the right to family life. The concept of 

private life extends to those features which are integral to a person’s identity 

or ability to function socially as a person: R (Razgar) v Secretary of State for 

Home Department [2004] 2 AC 368, 383 at para 9. In the case of a settled 

migrant it includes the totality of social ties between the individual and the 

community in which he or she is living: see e.g. Üner v The Netherlands 

(2006) 45 EHRR 421 at para 59. Since mental stability is an indispensable 

condition to enjoyment of the right, where removal from the country in which a 

person is living is in contemplation, it also requires account to be taken of the 

foreseeable consequences of removal on the person’s mental health: see 

Razgar at para 9.” 

 [38] This case law is significant in relation to support for pregnant women.  

Pregnant women are particularly vulnerable.  If in this condition the treatment 

they receive as a result of their immigration status forces them into abusive 

relationships, or prostitution this brings them into the type of situation 

considered by the House of Lords in the Limbuela case, or if their health or 

mental stability is threatened, that is capable of giving rise to issues under 

article 3 or article 8.  Separation from support structures is relevant to article 

8, as in De Almeida.  There can be no justification for a violation of article 3.  

In article 8 cases a public authority is required to justify a failure to assist that 

affects private or family life, considering whether the refusal of support is 

proportionate.   
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[39]  The United Nations Convention on the Elimination of All Forms of 

Discrimination against Women is pertinent in this context, particularly if regard 

is paid to the comments of Baroness Hale in the Limbuela case (paragraph 

[30] above).  The Convention has been ratified by the United Kingdom and 

provides in article 12(2) that states parties: 

…shall ensure to women appropriate services in connection with pregnancy, 

confinement and the post-natal period, granting free services where 

necessary, as well as adequate nutrition during pregnancy and lactation. 

A working group of the Human Rights Council reporting this year referred to 

violation of women’s rights in this respect by neglecting women’s health needs 

and failing to make gender-sensitive health interventions.  The group note that 

during pregnancy many women are vulnerable to malnutrition owing to 

discrimination in the allocation of food, which can result in serious and 

irreversible deterioration of women’s general health, increased risk of 

premature delivery, low birth weight and birth defects.  There is a reference to 

the difficulty for women migrants to access health care.  The point is made 

that equality for women means provision of differentiated services.  The 

Working Group recommended, among other things, the provision of adequate 

nutrition and free services for pregnant and lactating women.  The Convention 

on the Elimination of All Forms of Discrimination against Women may 

however serve as an aid to the issues arising under article 3 and 8 of the 

European Convention on Human Rights, for the reasons expressed by 

Baroness Hale in Limbuela. 

[40] The case law refers repeatedly to “human rights assessments” carried out 

by English local authorities.  These feature in Practice Guidance for Local 

Authorities (England), Assessing and Supporting Adults who have No 

Recourse to Public Funds and in Practice Guidance for Local Authorities, 

Assessing and Supporting Children & Families and Former Looked-after 

Children who have No Recourse to Public Funds for Support from Local 

Authorities under the ChildrenAct 1989, produced by the NRPF Network.  

They are clearly seen as important tools for local authorities upon whom the 

obligations of articles 3 and 8 of the Convention bear.  There is a standard 

Human Rights Assessment Form produced by the NRPF Network.  

[41]  In this context the Nationality Immigration and Asylum Act 2002, 

schedule 3 paragraph 3 applies to Scotland as well as England and so 

Scottish local authorities are not prevented from exercising their powers or 

performing their duties in so far as necessary to avoid a breach of a person’s 

Convention rights.  The relevant services to pregnant women will be provided 

under section 12 of the Social Work (Scotland) Act 1968.  Where it appears 

that a person may be in need of ‘community care services’ the Scottish local 
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authority is required to make an assessment under section 12A of the 

person’s needs and whether those needs call for the provision of any such 

services.  The duty to assess is therefore triggered by awareness of potential 

need.  The local authority should not wait for a request for an assessment.  

They require to make assessments in order to ensure that they act in a 

manner which is Convention compliant.  There does not however appear to 

be any form adapted for the Scottish context, to assist Scottish local 

authorities in complying with their Convention duties. 

[42]  Failure to have regard to Convention rights may be addressed in a 

number of ways.  As explained at paragraph [26] above, it is unlawful under 

section 6 of the Human Rights Act 1998 for a public authority to act in a way 

that is incompatible with a Convention right.  This section underpins the 

provision in paragraph 3 of schedule 3 to the Nationality, Immigration and 

Asylum Act 2002 that paragraph 1 of the schedule does not prevent the 

exercise of a power or performance of a duty if, and to the extent that, its 

exercise is necessary for the purpose of avoiding a breach of a person’s 

Convention rights.  A decision by a local authority in relation to provision, or 

non-provision of support under section 12 of the Social Work (Scotland) Act 

1968 that violates the article 3 or article 8 rights of a pregnant woman would 

be open to judicial review.  It is also possible to claim damages under sections 

7 and 8 of the Human Rights Act 1998 in the event of injury caused by an act 

that is unlawful because it is in violation of Convention rights. 

Immigration Act 2016  

[43]  The Immigration Act 2016 received the Royal Assent on 12 May 2016.  It 

is not yet fully in force.  When in force section 66 and Schedule 3 will replace 

section 4 support with support under a new section 95A of the Immigration 

and Asylum Act 1999.  This will provide: 

95A Support for failed asylum-seekers, etc who are unable to leave UK  

(1) The Secretary of State may provide, or arrange for the provision of, 

support for a person, for such period or periods as may be prescribed, if—  

(a) the person is a failed asylum-seeker, or a dependant of a failed asylum-

seeker, (b) an application for support under this section is made in respect of 

the person which meets such requirements as may be prescribed, (c) it 

appears to the Secretary of State that the person is destitute, or is likely to 

become destitute within such period as may be prescribed, and (d) the person 

faces a genuine obstacle to leaving the United Kingdom.   
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A failed asylum seeker will be as defined in section 94(2D), ie: 

(2D) A person is a failed asylum-seeker for the purposes of this Part if—  

(a) the person is at least 18 years old,  

(b) the person— (i) was an asylum-seeker, or (ii) would have been an 

asylum-seeker at any time if the person had been at least 18 years old at that 

time,  

(c) the person's protection claim has been rejected, and  

(d) the person is not an asylum-seeker. 

[44]  A “protection claim” under the 2016 Act will be a claim that removal 

would breach the United Kingdom’s obligations under the Refugee 

Convention or the United Kingdom’s obligations to persons eligible for 

humanitarian protection.  The full effect of section 95A is not yet known.  What 

is to be regarded as a genuine obstacle to leaving the United Kingdom is to 

be specified in regulations made by the Secretary of State.  There may also 

be regulations prescribing other criteria to be used in determining whether or 

not to provide or arrange provision for support, or continue to do so and 

whether there should be conditions for support.  There may be temporary 

support provided pending a decision on support under section 95A.  Schedule 

12 of the 2016 Act sets out more detailed restrictions on support that may be 

offered by local authorities in England, but there are no provisions changing 

the legislation relating to support by Scottish local authorities as this is likely in 

the future to be treated as a devolved matter. 

Application of the law  

[45] The effect of these complex provisions on pregnant asylum seeking 

women can be summarised as follows. 

[46]  Pregnant women eligible for local authority assistance under Social Work 

(Scotland) Act 1968, section 12.  On the basis that a pregnant woman 

requires assistance as a result of her pregnancy (as opposed to requiring 

assistance solely as a result of destitution) then the following pregnant women 

will, in ordinary course, be eligible for support under section 12 of the Social 

Work (Scotland) Act 1968: 

A woman who has applied for asylum and is awaiting the outcome of her 

application;   

A woman whose asylum application has been refused, but who has not failed 

to co-operate with removal directions; 
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A woman whose asylum application has been refused, but who has one or 

more dependent children, provided the Secretary of State has not issued a 

certificate that she has failed to leave the United Kingdom voluntarily or to 

place herself in a position where she is able to leave voluntarily, or if there is 

such a certificate less than 14 days have elapsed since she received a copy. 

Receipt of support under section 12 will result in withdrawal of support from 

the Secretary of State under section 95 or section 4 of the Immigration and 

Nationality Act 1999 if the support results in the woman no longer being 

destitute.  If she is provided with accommodation by the local authority, she 

will no longer be entitled to accommodation provided by the Secretary of 

State. If she her essential living needs are met by the local authority she will 

no longer be entitled to income support under section 95 or section 4.  

Provision by the local authority of some support may raise difficult issues as to 

whether she remains eligible for support from the Secretary of State (see 

paragraph [28] above). 

[47]  Pregnant women lacking accommodation and necessities.  Section 12 

assistance cannot be given in ordinary course to failed asylum seekers who 

have failed to co-operate with removal directions, failed asylum seekers with 

dependent children where the Secretary of State has issued a certificate that 

they have failed to leave the United Kingdom voluntarily or to place 

themselves in a position to leave voluntarily and 14 days have elapsed since 

a copy of the certificate was received and to persons unlawfully in the United 

Kingdom.  A full list of those ordinarily ineligible for section 12 support is set 

out at paragraph [6] above. In such cases section 12 support is only available 

to avoid a breach of the person’s Convention rights.  A pregnant woman, 

particularly one in the later stages of pregnancy, who lacks accommodation 

and necessities, is likely to be owed a duty to provide these to her in order to 

avoid a violation of her rights under article 3 and potentially article 8 of the 

European Convention on Human Rights. 

[48]  Pregnant women with children.  The local authority may provide services 

designed to safeguard and promote the welfare of children under the Children 

(Scotland) Act 1995. This may incidentally have the effect of conferring 

benefits on a pregnant parent.  The women excluded from assistance under 

section 12, save on human rights grounds, cannot be given assistance under 

section 22 of the Children (Scotland) Act 1995 (save on human rights 

grounds), but their children may be assisted.  In such cases the parent may 

be able to argue that accommodation of the child without allowing the parent 

accommodation with the child could be a violation of the right to respect for 

family life in terms of article 8 of the Convention. 
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Scottish Refugee Council 

1. Scottish Refugee Council is Scotland’s leading refugee rights charity. We work with women, men 

and children seeking, granted or refused refugee or international protection in Scotland, and:  

 offer direct advice services to people seeking asylum and refugees; 

 conduct detailed policy work, to influence policy makers in both Scotland and the UK 
and bring the issues that matter to those seeking refuge in Scotland to the fore; 

 produce regular research, co-ordinating both in-house projects and collaborations with 
leading researchers in the field of asylum; 

 support organisations in the community working with, or run by, refugees and asylum 
seekers, enabling them to have a voice at all levels in Scottish society;  

 co-ordinate a variety of arts and cultural events throughout the year including the 
annual Refugee Festival Scotland celebrations in the summer;  

 raise the profile of asylum in Scotland and UK through our communications work, which 
includes supporting asylum seekers and refugees to have a voice in the media; and 

 organise a comprehensive programme of training events for those working with 
refugees, those with humanitarian protection status, and people seeking asylum. 

Destitution is, fundamentally, about human rights not immigration 

2. The destitution of those seeking, granted, or refused international protection or of those with 

insecure immigration status is, before anything else, a matter of human rights. Clearly immigration 

status is an important factor in destitution in the UK and in Scotland but it is not the only one. 

International, European and domestic human rights instruments (and their associated monitoring 

mechanisms) have frequently censured states including the UK, for rendering, inter alia, 

undocumented migrants or those without requisite legal status, into situations of destitution.  

3. Destitution is a violation of the UN’s right to adequate housing. To have no safe shelter prevents 

the enjoyment of other socio-economic rights. If you are destitute, you are far likelier to be hungry 

and malnourished and trapped in severe poverty; to be unsafe and vulnerable to exploitation from 

‘friends’ or organised crime groups; and to be condemned to suffer worsening mental and physical 

health. Destitution diminishes those put there. It corrodes dignity. And, if there are no practicable 

routes out of it, it reduces life to mere existence, at best. Plainly, it is the antitheses of human rights.  

4. The UN Special Rapporteur on adequate housing as a component of the right to an adequate 

standard of living has stated that this right, inter alia, requires that the ‘provision of housing should 

not be denied to undocumented migrants; even they must be afforded a minimum level of housing 

http://www.scottishrefugeecouncil.org.uk/what_we_do/refugee_services
http://www.scottishrefugeecouncil.org.uk/what_we_do/policy_and_research
http://www.scottishrefugeecouncil.org.uk/what_we_do/policy_and_research
http://www.scottishrefugeecouncil.org.uk/get_help/community_support
http://www.scottishrefugeecouncil.org.uk/news_and_events/get_involved_in_arts_events
http://www.scottishrefugeecouncil.org.uk/news_and_events/refugee_festival_scotland/about_refugee_festival_scotland
http://www.scottishrefugeecouncil.org.uk/what_we_do/training
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N10/478/91/PDF/N1047891.pdf?OpenElement
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assistance that ensures conditions consistent with human dignity’. (para.93, p23) The Office of the 

High Commissioner for Human Rights, in pinpointing that human rights are interdependent, 

indivisible and interrelated, states that violation of the right to adequate housing affects the 

enjoyment of a wide range of other human rights. And, that denial of socio-economic rights, such as 

health or poverty, in turn undermines enjoyment of the right to adequate housing (section C, p9). 

We recommend that anti-migrant destitution is embedded into Scotland’s national action plan on 

human rights, to ensure that destitution is understood, prevented and mitigated through the lenses 

of human rights.  

Destitution is severe, persistent and increasing in Scotland 

5. Destitution is deeply harmful.  To have no home means having no stability or certainty. Without 
safe and reliable accommodation and the means to meet essential living needs, people’s mental 
and physical health deteriorates enormously. Those rendered destitute have to rely on "friends" 
or charities or, at worst, persistent rough sleeping and are compelled by their predicament to 
make ‘survival decisions’ that actually are abusive relationships. This includes when women are 
forced by their predicaments into sexual exploitation ‘in exchange’ for accommodation, or when 
one is taken by organised criminals who cultivate psychological and financial dependency and 
exploit ruthlessly. All this causes immense human suffering and undermines community safety in 
the process. 
 
6. The link between destitution and slavery and trafficking has been recently confirmed by the 
Independent Anti-Slavery Commissioner in the report he commissioned the homelessness charity, 
The Passage, to produce: ‘Understanding and responding to modern slavery in the homelessness 
sector’ (2017) found that ‘homeless people are at risk of being exploited when they are on the 
streets, and victims of modern slavery are at risk of becoming homeless if no long-term support is 
provided to them’. The report echoed aspects of the ground-breaking report, Destitution in the UK 
(2015), commissioned by the Joseph Rowntree Foundation, in terms of the deep vulnerabilities 
and lack of choice for those destitute, with this predicament compounded by immigration 
restrictions. We recommend that the Scottish government commission research on the links 
between those destitute through asylum and other insecure immigration status with risks and 
experiences of exploitation including but not limited to that orchestrated by serious and organised 
crime groups. 
 
7. One group at acute risk of suffering destitution is women, men and children refused asylum by the 
UK government and who are no longer entitled or practically able to access publicly-funded 
assistance. We will focus the rest of this short written evidence on the destitution of those seeking, 
granted and, in particular, those refused asylum. However, we welcome the committee’s recognition 
that the risk and reality of destitution is not at all confined to asylum. An increasing number of those 
with insecure immigration status are suffering destitution, such as women and children survivors of 

http://www.ohchr.org/Documents/Publications/FS21_rev_1_Housing_en.pdf
http://www.heraldscotland.com/news/14371141.Red_Cross_warns_of_humanitarian_crisis_as_destitute_refugee_women_forced_into_prostitution/
http://www.heraldscotland.com/news/14371141.Red_Cross_warns_of_humanitarian_crisis_as_destitute_refugee_women_forced_into_prostitution/
http://www.antislaverycommissioner.co.uk/media/1115/understanding-and-responding-to-modern-slavery-within-the-homelessness-sector.pdf
http://www.antislaverycommissioner.co.uk/media/1115/understanding-and-responding-to-modern-slavery-within-the-homelessness-sector.pdf
file:///C:/Users/grahamo/Downloads/report_final_26-4.pdf
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domestic abuse and this includes those from European Economic Area countries, or those not 
qualifying for access to public funds under the Destitution Domestic Violence concession.  
 
8. The predicaments of destitute women, men and children in Scotland were captured in Trapped: 
destitution and asylum in Scotland (October 2012). From April 2015 to August 2016, the Destitute 
Asylum Seeker Service (DASS) has worked with 238 individuals. Over half of the men and women 
accessing DASS have mental or physical health diagnosis or concerns; 142 were either street 
homeless, "sofa-surfing", staying with "friends", or in a night-shelter; and one-third are women and 
two-thirds men. Refugee Survival Trust data from 2011/12 to 2015/16 confirm a steady rise in the 
number of destitution grants awarded to a predominantly young, male, single and homeless refused 
asylum seeking population: 485 grants (£31,889) in 2011/12 up to 877 grants (£58,000) in 2015/16. 
And, British Red Cross (BRC) reported in March 2017 that in 2016 it helped 820 destitute asylum 
seekers or refugees compared to 326 in 2014.  
Destitution is built into the UK Government’s asylum system 
 
9. The risk and reality of destitution is there throughout the UK government’s asylum process. Unless 
a person is recognised by the Home Office as having particular vulnerabilities they must travel to 
Asylum Screening Unit in Croydon to enter the asylum procedure. This is despite the Home Office 
having an extensive network of local and regional offices – including in Glasgow – that will be more 
accessible for newly arrived destitute women, men and children to register their claim for 
protection. At best, individuals and families have their own means to make this journey. However, 
many rely on NGOs and charities, including Scottish Refugee Council, for grants to enable (we hope) 
safe travel. We suspect some prospective asylum applicants are subject to exploitation, including 
sexual, to fund travel to access to asylum process in Croydon. We continue to recommend that local 
and regional access to the asylum procedure is restored to ensure safety and prevent destitution.  
 
10. Even after an asylum application is registered, there remains a risk of destitution. The Home 
Office through its contractor on asylum support – Migrant Help – will pursuant to s95 of the 
Immigration and Asylum Act 1999 assess whether an applicant is at imminent risk of or would be 
destitute unless supported by the Home Secretary. If the asylum support application is accepted, 
then the applicant will be provided under the Asylum Support Regulations 2000 (as amended) with 
very basic and low levels of financial assistance (£36 per week per adult, which amounts to only ½ of 
the social security equivalent provisions of income support and job seekers’ allowance as well as to 
accommodation on a ‘no-choice’ basis. This housing is typically at the lower end of the private 
rented sector. The Home Office’s outsourced delivery of this public service of housing was subject to 
severe and widespread criticisms by the Home Affairs Committee, in the report of its inquiry into 
asylum accommodation (2017), including criticisms of the service’s delivery in Scotland.   
 
11. The greatest risk of destitution faces those who are refused asylum or other protection and who 
are appeal rights exhausted. Adults refused protection will have 21 days to leave their ‘asylum 
accommodation’ at which point they will lose any entitlement to financial assistance also. The 

https://www.gov.uk/government/publications/application-for-benefits-for-visa-holder-domestic-violence
http://www.scottishrefugeecouncil.org.uk/assets/0000/5051/Trapped_-_destitution_and_asylum_summary_final_compressed_pictures.pdf
http://www.scottishrefugeecouncil.org.uk/assets/0000/5051/Trapped_-_destitution_and_asylum_summary_final_compressed_pictures.pdf
http://www.sfar.org.uk/wp-content/uploads/2016/01/RST-DASS-Leaflet-Final-Jan-2016.pdf
http://www.sfar.org.uk/wp-content/uploads/2016/01/RST-DASS-Leaflet-Final-Jan-2016.pdf
http://www.bbc.co.uk/news/uk-scotland-39105929
http://www.bbc.co.uk/news/uk-scotland-39105929
http://www.bbc.co.uk/news/uk-scotland-24491985
http://www.bbc.co.uk/news/uk-scotland-24491985
http://www.legislation.gov.uk/ukpga/1999/33/section/95
http://researchbriefings.files.parliament.uk/documents/SN01909/SN01909.pdf
http://www.legislation.gov.uk/uksi/2000/704/made
https://www.publications.parliament.uk/pa/cm201617/cmselect/cmhaff/637/63702.htm
https://stillhumanstillhere.files.wordpress.com/2009/01/21_days_later_jan_2009.pdf
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current situation is slightly better for those who have a dependent (normally a child under 18 at the 
point of final refusal) as by dint of the dependent / child, they will remain entitled to stay in the 
accommodation, otherwise children would as a matter of UK policy be rendered destitute or be 
separated from their parent(s) or care-givers even though no child protection factors are in play. 
That automatic entitlement for refused asylum-seeking families, however, will be removed when the 
new and in our opinion, even more harsh asylum support provisions for those refused, through the 
Immigration Act 2016 take effect across the UK, most likely at the earliest from September 2017. We 
recommend that the Scottish government consider the lawfulness of potential impact of these 
new asylum support arrangements for individuals and families refused asylum, particularly in 
terms of potential breaches of ECHR Convention rights that may arise from them, as well as in 
terms of the Home office possibly ‘stepping into the shoes’ of Scottish local authorities in making 
decisions under Scottish children’s legislation relating to ex-unaccompanied asylum seeking 
children’s entitlement to accommodation and financial assistance.  
 
12. For individuals refused asylum and appeal rights exhausted but who satisfy one of the criteria 
under s4 Immigration and Asylum Act 1999 (and the associated 2005 regulations) there is very 
limited subsistence assistance and accommodation provided. However, entry to s4 support is 
difficult as demonstrated recently in this case. There are five grounds for assistance with the two 
most common that one is trying to obtain the requisite travel document to facilitate departure from 
the UK but doesn’t have it and that one is unable to travel from the UK due to a physical impediment 
or for some other medical reason, which is the issue in the above case. Even if successful, this is very 
basic financial support. The key and stigmatising difference between s4 and s95 support is that s4 
remains a cashless form of support with funds uploaded onto a payment card. A small number of 
refused asylum seeking families are on s4 support. This financial support is meant to cover ‘essential 
living needs’. It has been subject to successful legal challenges, albeit with limited impact on rates of 
support. There are new legal cases, in Birmingham and in Glasgow, ongoing. At best s4 prevents 
destitution but nothing more, leaving its recipients in severe poverty, to existence and ‘survival 
decisions’ rather than life and choice, and often in deepening social isolation and mental ill-health.  
 
13. One of the other routes back into asylum support is when someone has been refused asylum but 
they are seeking to re-access the asylum procedure through submission of fresh representations. If 
these are rejected, then the applicant will almost certainly return to or be rendered destitute. 
However, if accepted by the Home Office, then they may amount to either a new asylum application 
(in which case they should be eligible for s95 basic subsistence and ‘asylum accommodation’) or in 
some cases to a rapid grant of refugee or some other form of protection. As mentioned in this joint 
written evidence, on average 15-20% of fresh claims ultimately provide a route to such protection. 
However, since January 2015, unless exceptional circumstances are deemed by the Home Office to 
apply, all prospective fresh representation applicants (who almost by definition are destitute and 
have been dispersed across the UK) can only re-access the asylum procedure by travelling and 
physically presenting their papers at the Home Office in Liverpool. For the same reasons that we 

http://www.legislation.gov.uk/ukpga/1999/33/section/4
http://www.legislation.gov.uk/uksi/2005/930/regulation/3/made
https://theferret.scot/disabled-asylum-seeking-woman-faces-life-threatening-destitution/
https://themigrantslawproject.org/cases/asylum-support-rates-refugee-action/
http://www.parliament.scot/S5_Equal_Opps/General%20Documents/British_Red_Cross_Scotland_Children_and_Young_Peoples_Commissioner_Scotla.pdf
http://www.parliament.scot/S5_Equal_Opps/General%20Documents/British_Red_Cross_Scotland_Children_and_Young_Peoples_Commissioner_Scotla.pdf
http://www.scottishrefugeecouncil.org.uk/news_and_events/news/2566_asylum_seekers_required_to_travel_to_liverpool_to_submit_documents
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critique the ‘Croydon-only’ requirement for new asylum applications we urge the UK government 
to restore local and regional access for those wishing to re-enter the asylum procedure.  
 
14. And, quite perversely, the risk of destitution is real and persistent even for those granted refugee 
or other forms of international protection. Those recognised as requiring such status are required to 
vacate their ‘asylum accommodation’ after 28 days and access, inter alia, housing and social security. 
However, persistently and at very high levels, new refugees experience destitution between the 
expiration of the 28-day ‘move-on’ and accessing housing and other social policy entitlements in the 
UK and including in Scotland. So, for example, the evaluation of the Scottish Refugee Integration 
Service (2016) found that ‘the great majority of new refugees experience homelessness: 84% of 
refugees who accessed the service presented as homeless to the local authority when their asylum 
support ended’ as well as that ‘ongoing delays in initial access to benefits has meant that the 28 day 
‘move-on’ period after refugee status is granted is clearly insufficient for most refugees to avoid 
destitution but make a transition to mainstream welfare support [and] … refugees experience acute 
periods of destitution and prolonged period of living on low income’ (p6). 
 
Practicably accessible advocacy service essential to prevent or less asylum destitution 
 
15. Underlying this constant, acute risk of destitution and, indeed, compounding it, is the lack of 
awareness and, in particular, advocacy provision for a group of vulnerable people newly arrived or 
unfamiliar with where they are and how to get support. They will have little sources of social 
connections, many won’t have the requisite levels of English and for those seeking or refused 
protection especially, they will desperately need practicably accessible, face-to-face and specialist 
help so they can start to access entitlements and make informed choices and, of course, access, 
navigate or re-access a bureaucratic asylum decision-making process. However, since April 2014, UK 
government-funded provision for asylum seekers has prohibited its contractor, Migrant Help, from 
providing any advocacy or practical evidence gathering assistance, with 1:1 face-to-face contact and 
outreach very rare. Scottish Refugee Council knows from 15 years of working with dispersed asylum 
seekers that what they really need are precisely those services that the UK government’s ‘advice on 
the asylum process’ and ‘financial asylum support’ contracts have removed. We recommend that 
funding is developed in Scotland to invest in an asylum advocacy service that provides holistic 
interventions and early intervention to prevent or lessen, inter alia, the risk of destitution for 
asylum seekers in Scotland.  
 
16. It is our experience that what has replaced the pre-2014 advocacy model is a predominantly 
web-based and call-centre approach – ‘advice at a distance and no-advocacy’ – when what is 
essential for many women, men and children seeking protection, is ‘advice and advocacy close-up’ 
so to build a relationship with advisors who can provide real-time support and advocacy. Practicably 
accessible advocacy not only has essential humanitarian benefits by preventing destitution by 
ensuring that UK and Scottish legislative entitlements are accessed, but in so doing such advocacy 
prevent far costlier crisis-need interventions later e.g. a NHS A&E or emergency psychological 

http://www.scottishrefugeecouncil.org.uk/assets/0001/1142/Full_Integration_Report_June_2016.pdf
http://www.scottishrefugeecouncil.org.uk/assets/0001/1142/Full_Integration_Report_June_2016.pdf
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intervention or, as is frequently the case now, NGOs and the community and faith sectors stepping 
in to provide unfunded but essential crisis assistance. The work of the Scottish Refugee Integration 
Service, the Family Key-work Service, and the Destitute Asylum Seekers Service demonstrate the 
preventative and humanitarian benefits of practically accessible, real-time advocacy for those 
granted, seeking or refused protection. But with the exception of the Family Key-work Service 
(whose funding is uncertain beyond this month) none of these services are publicly funded or have 
long-term funding assurances. There is very little prospect of the UK government restoring advocacy 
despite specialist advocacy, for those seeking and refused asylum; this is despite such being a crystal 
clear way to, inter alia, prevent or significantly mitigate the risks of destitution.  
 
Dispersal and destitution can be prevented and mitigated through joined-up devolved services 
 
17. Given the risk of destitution is built into the asylum process itself, it follows that any dispersal of 
women, men and children to countries or local authority areas also, sadly, means the dispersal of 
potential destitution for the substantial numbers of those who are initially or completely refused 
refugee or other protection by the UK government. So, whilst dispersal of asylum seekers has in 
Scotland, been largely confined to Glasgow, the Home office are anxious to widen dispersal to other 
parts of Scotland, for the reasons set out in our written evidence to the Home affairs committee’s 
inquiry into asylum accommodation. Scottish Refugee Council is clear that any future widening 
asylum dispersal needs to proceed through the primary relationship between the Scottish and UK 
governments, as was intended when the dispersal scheme was created in the Immigration and 
Asylum Act 1999. This would reflect that nearly all of the services for the reception and integration 
of asylum seekers (and unaccompanied children) dispersed to Scotland are devolved to the 
competence of the Scottish parliament and ministers. These include legal aid and representation; 
health, including psychological trauma; regulation of housing; schools, colleges and universities; 
children’s and social work services; community planning; violence against women and girls; and 
justice. Then, community cohesion, which is affected by all the above competences and services.  
 

18. Scottish public authorities are funded by the Scottish government to deliver public services. The 
services they provide reflect the service and budget priorities agreed by the Scottish government 
and not the Home Office. These public bodies are accountable to Scottish ministers and the Scottish 
parliament. Asylum dispersal (and potential destitution) is a policy field where Scottish Ministers 
have some statutory and policy locus. This is evident through the locus for Scottish Ministers at 
s101(7) Immigration and Asylum Act 1999, the concordat (annex C), and in the sense that the 
competences for the reception and integration of those dispersed are, by and large, in the legislative 
or executive competence of the Scottish parliament and Scottish ministers. Scottish public 
authorities are ‘de facto’ impacted upon by any asylum dispersal (and potential destitution) in their 

areas or sectors. This has impacts on budgets. One impact is of course destitution. Some of the 
asylum seekers dispersed will be refused protection by the UK. They are at high risk of destitution. 
This risk will increase more when the asylum support changes in the Immigration Act 2016 take 
effect, affecting individuals and families and children. and which destitution may create particular 

http://www.scottishrefugeecouncil.org.uk/assets/0001/0712/Family_Keywork_Service_Report_2016.pdf
http://www.scottishrefugeecouncil.org.uk/get_help/advice_services/destitute_asylum_seeker_service
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-committee/asylum-accommodation/written/43372.html
http://www.legislation.gov.uk/ukpga/1999/33/section/101
http://www.gov.scot/Resource/Doc/175748/0049500.pdf
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risks towards if not prevented and mitigated effectively in Scotland. These conditions point towards 
the imperative of a cross-cutting Scottish strategy to mitigate and prevent migrant destitution.  
 
19. Such a strategy should connect with other relevant policies: notably the ‘New Scots’ refugee 
integration strategy but also Scotland’s National Action Plan on human rights, Getting it Right for 
Every Child (GIRFEC), anti-trafficking and exploitation strategy, work on violence against women and 
girls, access to legal advice and aid, and homelessness and health strategies also, especially in terms 
of mental health. In particular, the recommended anti-migrant destitution strategy should draw 
upon the ‘trauma-informed care’ model with refugees developed by the NHS Glasgow Psychological 
Trauma Service (the ‘Anchor’ service). We recommend a cross-cutting anti-migrant destitution 
strategy. This can be the vehicle for Scotland filling its response gap on this, in relation to the 
destitution of those refused asylum and appeal rights exhausted as well as those with insecure 
immigration status.  
 
Scotland’s response gap on destitution in asylum and insecure immigration status 
 
20. One factor behind insecure immigration status is having a NRPF condition. These conditions 
apply to those refused asylum and appeal rights exhausted who no asylum support entitlement but 
who are fearful or unable to return to their country of origin and the human rights abuse or 
persecution or re-trafficking that may entail. They are categorised by the UK government as "over-
stayers" with NRPF. Significantly, over the past three years around 15-20% have been recognised as 
needing protection after a fresh claim for asylum. Many others fall into despair living in destitution 
trapped between absolute poverty here or the same or worse in their country of origin.  
 
21. It is important to note that NRPF derives its meaning only in terms of "public funds" in the 
Immigration Rules and from nowhere else. The Immigration Rules are the executive policy of the 
Home Secretary detailing the circumstances where leave to enter or remain in the UK will be 
conferred on a person subject to immigration control. The definition of "subject to immigration 
control" is set out at s115 (9) Immigration and Asylum Act 1999. It applies to persons that require 
leave to enter or remain in the UK but who do not have it and those with such leave but it is subject 
to a NRPF condition. As noted above, NRPF applies to those persons deemed as "subject to 
immigration control".  
22. s115 (1) of the 1999 Act  sets out the public funds that persons "subject to immigration control" 
are excluded from receiving. This exclusion was extended by Schedule 3 to the Nationality, 
Immigration and Asylum Act 2002, with further restrictions being added to that Schedule since 2002, 
including for example the Scottish Welfare Fund in 2015.  Through both s115 (1) and Schedule 3 
those "subject to immigration control" have been denied entitlement to most social security 
benefits, local authority housing and homelessness assistance.  
 
23. Nothing else, though, constitutes "public funds". Other monies derived from public expenditure 
and used to support those subject to immigration control are not a "public fund" within the meaning 

http://www.parliament.uk/business/publications/written-questions-answers-statements/written-questions-answers/?page=1&max=20&questiontype=AllQuestions&house=commons%2clords&use-dates=True&answered-from=2016-01-07&answered-to=2016-06-07&member=4393&dept=1&uin=34251
http://www.legislation.gov.uk/ukpga/1999/33/section/115
http://www.legislation.gov.uk/ukpga/1999/33/section/115
http://www.legislation.gov.uk/ukpga/2002/41/schedule/3
http://www.legislation.gov.uk/ukpga/2002/41/schedule/3
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of the Immigration Rules or s115(1) in the 1999 Act or Schedule 3 to the 2002 Act. Immigration may 
be reserved to the competence of the UK parliament and ministers but much of the legislation and 
policies for those subject to NRPF are in the competence of the Scottish parliament and ministers, 
for example, social care, preventing and responding to violence against women, children’s services, 
and housing. 
 
24.  Furthermore, it is Scottish local authorities that are responsible for the administration and 
decision-making in NRPF cases.  This is not only in respect of assessing whether an applicant has a 
NRPF condition or what their destitution, health and other needs are. Scottish local authorities must 
also act compatibly with the Human Rights Act 1998 and, in public administrative law terms, ensure 
that their decision-making must be reasonable, rational and proportionate and is not arbitrary but 
flows from an agreed policy or procedure. 
 
25. Even if a person is subject to s115 (9) and therefore prohibited from accessing "public funds" set 
out via s115 (1) in the 1999 Act or through Schedule 3 to the 2002 legislation, Scottish local 
authorities must still ensure that any decision they make to withdraw or refuse support to a person 
does not breach Convention human rights, particularly Article 3: "prohibition on torture or inhuman 
or degrading treatment or punishment" or Article 8: "respect for private and family life". And, for 
EEA nationals and their family members that such a decision does not breach their rights under the 
European Community treaties.  
 
Human rights assessments 
 
26. In such cases, Scottish local authorities must have and then implement a human rights 
assessment procedure. This procedure reflects the proactive duties in human rights legislation, the 
purpose of which are to prevent the risk of breaches occurring. The human rights assessment may 
be undertaken in conjunction with or after other needs assessments but it must be done. If it is not 
done the local authority leaves itself vulnerable to a successful public administrative law challenge, 
most likely through a judicial review that a decision to withdraw or refuse support was irrational or 
disproportionate. A human rights assessment should also underscore other assessments, notably 
"child in need" assessments in cases where the NRPF condition applies to the parents in families.  
 
27. Such "child in need assessments" should be done by local authorities pursuant to s22 Children 
(Scotland) Act 1995 that they safeguard and promote the wellbeing of a "child in need" in their area. 
As s22 to a child is not a "public fund" it is a critical route to prevent destitution of children (and 
families) with NRPF conditions. Because the intent of s22 is to secure the best interests of the child. 
This is in line with the UK government's obligations under the United Nations Convention on the 
Rights of the Child (UNCRC), in particular the four guiding principles of the convention.  Unless 
safeguarding or care considerations suggest otherwise, s22 support and services - including 
accommodation - should be directed to keeping the child with and not separated from his or her 

http://www.nrpfnetwork.org.uk/guidance/Pages/default.aspx
http://www.nrpfnetwork.org.uk/guidance/Pages/default.aspx
http://www.legislation.gov.uk/ukpga/1995/36/section/22
http://www.legislation.gov.uk/ukpga/1995/36/section/22
http://www.cypcs.org.uk/rights/uncrc
http://www.cypcs.org.uk/rights/uncrc
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family. Article 9 of the UNCRC states that children have the right to remain with their parents unless 
doing so would be harmful to them.   
 
28. We would have grave concerns about any restrictive and potentially inappropriate interpretation 
of s22 that, as such, separates children from their parent(s), when there are no safeguarding or care 
reasons justifying that separation. We are aware of cases and recent media reports, for example 
refugee families told their children must go into care to get help that appear to document this 
apparent change in practice around s22.  This may be a breach of the child’s rights under Article 9 of 
the UNCRC. In that press article, Phil Arnold, head of refugee services in Scotland for British Red 
Cross said:  

"In our experience social services have used section 22 of the Children (Scotland) Act [1995] 
to provide accommodation and financial assistance to families as a unit in order to prevent the 
destitution of the children within the family. Recently, we have supported families to seek support 
from social services and families have been advised that the only type of support they were willing 
to provide was to take the children into care, despite there being no concerns about the care 
provided to the children by their parents." 

29. A human rights assessment has been recognised by the courts as a legal document in NRPF 
cases. This is especially in cases of refused asylum seekers who by definition have claimed to have 
fled persecution in their countries of origin on Refugee Convention grounds but that claim has not 
been accepted by the UK government. A human rights assessment is necessary as the question of 
whether it is lawful in Convention human rights terms to return someone to their country of origin is 
inseparable, in NRPF/refused asylum cases, from the question of whether it is lawful to refuse or 
withdraw local authority support from them if that is the only source of publicly-funded assistance 
they have left open to them.  
 
30. It is of course in the best interests of Scottish local authorities that their decisions are lawful. We 
suggest that decisions to withdraw or refuse support to an individual or family refused asylum and 
appeal rights exhausted with a NRPF condition and no other options for publicly-funded 
assistance, may not be lawful in so far as it is not backed up by a human rights assessment. Such 
an assessment must be reasoned and transparent in terms of why the individual or family (a) can 
avoid destitution by returning to their country of origin, (b) that there are no legal or practical 
barriers to return, and (c) if returned their human rights won’t be breached. If an assessment cannot 
justify a withdrawal or refusal, support should follow, as not to will probably breach certain 
Convention human rights.  
 
Freedom of information requests to Scottish local authorities  
 
31. In July 2016, requests were sent to Scotland’s 32 local authorities under the Freedom of 
Information (Scotland) Act 2002. The objective was to learn more about existing awareness, policy 

http://www.thenational.scot/news/destitute-refugee-families-told-their-children-must-go-into-care-to-get-help.21212


Agenda Item 2  EHRiC/S5/17/7/1 
16 March 2017 

ANNEX 
 

  

 

45 
 

and procedure, and any statistics in Scottish councils around NRPF cases including the place of 
human rights assessments in these matters. 3 requests for information were made: (a) a copy of 
your policy or procedure on No Recourse to Public Funds (NRPF); (b) a copy of your policy or 
procedure for conducting human rights assessments for deciding whether to support persons’ 
subject to immigration control who have a NRPF condition; and (c) any statistics on numbers of 
applications made and decisions reached on these from persons’ subject to immigration control who 
have a NRPF condition, for year end March 2016? 
 
32.   To date, 30 of the local authorities answered the 3 questions and 2 have not yet responded. Of 
the 30 that have provided information by late 2016: 
 
(a) None had a dedicated policy or procedure on NRPF but 3 were drafting them; 
(b) 4 mentioned NRPF in certain policy areas and 1 had integrated it across the key areas;  
(c) 1 local authority mentioned the CoSLA strategic migration partnership guidance (2012); 
(d) None had an operational human rights assessment tool but 2 were drafting them;  
(e) 1 stated it embedded human rights assessment into other needs assessment tools;  
(f) 10 stated they had received applications from persons with a NRPF condition; and  
(g) Statistics provided was incomplete and it was difficult to draw conclusions from these.  
 
33. These results indicate low awareness of NRPF and human rights assessments, limited policy and 
procedure, and a lack of robust statistics. In so far as these translate into practice, this may carry 
significant legal risk for local authorities, not to mention the women, men and children whose only 
source of support may be denied to them. The legal risk is public administrative law challenges to 
decisions, such as judicial review and / or on Convention human rights grounds in so far as decisions 
breach Article 3, Article 8 or Article 6.   
 
34. Decisions to provide (or not) support to those with a NRPF condition could hardly be more 
significant: they may mean housing and protection or destitution and exploitation. It is in the 
interests of all parties, therefore, that decisions in NRPF cases in Scotland are made against a clear, 
well-understood and humane anti-destitution standard developed here in Scotland reflecting 
Scottish parliament legislation and Scottish ministers’ policy. These must include human rights 
assessment and be implemented by involving those personally affected and to promote consistently 
reasoned, transparent and therefore lawful decisions. 
 
35. The guidance in Scotland is from CoSLA strategic migration partnership - Establishing migrants' 
access to benefits and local authority services in Scotland (March 2012). We suggest that this is 
updated. One concern is that in its advice to local authorities on human rights assessment of 
whether to provide support or not in NRPF cases, it focuses on what no support would mean in 
terms of a human rights breach in the UK, and does not consider risks that may be faced if returned. 
The No Recourse to Public Funds Network in England - Practice guidance for local authorities 
assessing and supporting adults who have No Recourse to Public Funds (April 2016) - advises that 

http://www.migrationscotland.org.uk/uploads/files/documents/final_guidance_document_-_layout.pdf
http://www.migrationscotland.org.uk/uploads/files/documents/final_guidance_document_-_layout.pdf
http://www.nrpfnetwork.org.uk/Documents/Practice-Guidance-Adults-England.pdf
http://www.nrpfnetwork.org.uk/Documents/Practice-Guidance-Adults-England.pdf
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assessing risk (and possible breaches) on return is integral to human rights assessments and to 
inform decisions on support. 
 
36. The need for such a national NPRF standard and human rights assessment tool, ideally as part 
of the recommended Scottish strategy to prevent and mitigate migrant destitution has been given 
further impetus considering two recent developments, both of which may increase destitution of 
refused asylum seekers across Scotland. The first is the Home Office’s unprecedented drive to 
persuade (and if need be seeking to enforce) asylum dispersal on Scottish local authority areas; 
Glasgow being the only such dispersal area at present. The second is the impending asylum support 
regime referred to at different points of this submission, for individuals and families refused asylum, 
that is due to be introduced throughout the UK via Immigration Act 2016 regulations at the earliest, 
this September.  
 

 
Scottish Refugee Council 
March 2017 
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Scottish Parliament Equality and Human Rights Committee Inquiry 

into Destitution, Asylum and Insecure Immigration Status in 

Scotland 

Written evidence submitted by Scottish Women’s Aid March 2017 

 

1. Scottish Women’s Aid 

Scottish Women's Aid (SWA) is the lead organisation in Scotland working towards the 

prevention of domestic abuse and plays a vital role in campaigning and lobbying for 

effective responses to domestic abuse.  

We provide advice, information, training and publications to our 36 member groups and to 

a wide variety of stakeholders. Our members are local Women’s Aid groups which provide 

specialist services, including safe refuge accommodation, information and support to 

women, children and young people. 

 An important aspect of our work is ensuring that public and voluntary services respond 

appropriately and sensitively to women and children with experience of domestic abuse.   

2. Introduction 

SWA welcomes the opportunity to provide a written submission to the EHRiC’s inquiry into 

the destitution of people who are seeking asylum or have insecure immigration status. We 

focus this response specifically on women at risk of domestic abuse and other forms of 

violence against women, who experience destitution as a consequence of their immigration 

status.  

Like all women with experience of domestic abuse, women with insecure immigration status 

have multiple and intersecting identities which shape their experiences of and vulnerability 

to destitution. However women with insecure immigration status experience specific 

patterns of abuse such as domestic servitude, restrictions from learning English, or working 

outside the home that are underlined with threats relating to their immigration status that 

increase the potential power of the perpetrator and restrict women’s agency. 

Equally Safe the Scottish Government and CoSLA’s strategy for preventing and eradicating 

violence against women and girls recognises the importance of these additional risk factors 

that can;  
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“increase vulnerability to abuse and keep women trapped; factors such as age, financial 

dependence, poverty, disability, homelessness, insecure immigration status and ethnicity. 

Addressing these additional risks therefore, will be a key requirement in our future work to 

prevent violence against women and girls”
1
 

3. Background 

Under international human rights law Governments are obliged to prevent violence against 

women and to respond when it occurs by ensuring victims’ access to safety and justice. For 

women with insecure immigration status there is a significant failure to uphold these rights, 

legal protections and access to safety and support. 

The Committee on the Elimination of Discrimination Against Women (CEDAW) noted this 

discrepancy in the UK in its Concluding Observations on the UK’s Seventh Periodic Report, 

stating at paragraph 56: 

“The committee recalls in its previous concluding observations (ibid., paras. 295 and 296) 

and remains concerned that, under the “no recourse to public funds” policy, women with 

insecure immigration status continue to have no access to State support. While noting that 

the State party has announced a concession for women who are victims of domestic 

violence, the Committee is concerned that the concession only applies to women who have 

entered the State party on spousal visas and this has the potential to trap women in violent 

relationships.” 

The Committee recommended that the Destitute Domestic Violence concession be provided 

to all women who are subjected to gender-based violence and exploitation and, access to 

justice and health care should also be provided to all women with insecure immigration 

status, including asylum seekers, until they return to their countries of origin.
2
 

4. Destitution - NRPF and insecure immigration status 

The Destitute Domestic violence Concession (DDV) introduced in 2010 gives women who 

entered the UK on spousal visas access to benefits for 3 months while they apply for 

Indefinite Leave to Remain in the UK, where she can prove her marriage has ended because 

of domestic abuse, has had a significant impact however many women remain excluded. 

This includes women; who entered the country on other visas and then married, students, 

as well as women trafficked into the country. These women often have a No Recourse to 

Public Funds (NRPF) condition attached to their immigration status.  

More recently changes to the benefit entitlement of EEA nationals restrict access to benefits 

such as Jobseeker’s Allowance and housing benefit. EEA nationals are required to have a 

                                                           
1
 Scottish Government, CoSLA (2016) Equally Safe: Scotland’s strategy for preventing and eradicating violence 

against women and girls 
2
 http://www.edf.org.uk/blog/ehrc-submission-to-the-un-committee-on-the-elimination-of-all-forms-of-

discrimination-against-women/ 

Agenda Item 1 

16 March 2017 ANNEXE EHRiC/S5/17/7/1

48



3 
 

right to reside to be able to claim benefits, whether in work or not. Those who are not 

‘economically active’ (in paid work or self-employed) have to pass the habitual residence 

test to be eligible for benefits, and those who have never worked can only claim JSA for 

restricted periods and can no longer claim housing benefit.   

These changes to social security entitlements have had an unequal impact on women, as 

they fail to take into account gendered patterns of care and employment. Women, 

particularly women with children, are less able to fulfil entitlement requirements because of 

their childcare responsibilities, are often as ‘second earners’ are in low paid, part time 

working and are more likely to have gaps in their employment history.   

Victims of domestic abuse are doubly disadvantaged from being able to meet these 

requirements, due to the coercive and often financially controlling behaviour of the abuser; 

women are discouraged or prevented from working, benefits such as child benefit or child 

tax credit are often in the abusers name, women are usually isolated, discouraged or 

prevented from working or learning English and from accessing information and support.    

Pregnant women and women with young children are especially vulnerable; they are much 

less likely to be able to meet job seeking requirements. This is also the time when women 

experiencing domestic abuse are at greater risk of harm, as abuse often escalates during 

pregnancy or the period following childbirth. Women are also at greatest risk of injury when 

leaving an abusive partner 

In many cases these are women who have lived for years within the UK and may have British 

citizen children.  

5. Insecure immigration status the impact on women experiencing domestic abuse 

Establishing women’s rights is a complex and lengthy process, requiring expert advice.
3
 

Securing both immigration status and entitlement to benefits is often subject to 

misinformation and incorrect decision making which results in months of delay during which 

time the victim has no income to support herself and her children. This increases the risk of 

women being compelled to return to their abusive partner.
4
 

Critical for women to be able to leave an abusive partner is having a safe place to go and 

knowing that they will have the financial means to survive. It takes considerable courage 

and immense effort to decide to leave and knowing what will happen to them when they 

leave is central to making this decision. However women with NRPF and many women from 

                                                           
3
 http://rightsofwomen.org.uk/wp-content/uploads/2014/10/Domestic-violence-immigration-law-and-no-

recourse-to-public-funds-.pdf 
4
 http://www.cpag.org.uk/sites/default/files/EWS%20briefing%20EU%20migrants%20(May%202015).pdf 
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EEA countries because they have no entitlement to housing benefit are unable to access 

refuges. Refuges are financially dependent on housing benefit to cover their rental costs.  

While many Women’s Aid groups have worked to raise additional funding to cover the cost 

of accommodating women with no entitlement to housing benefit and to provide funds to 

cover basic needs such as food, clothing, toiletries, travel etc. This in no way meets the 

current levels of demand and with Women’s Aid services under increasing financial pressure 

most are unable to accommodate women with insecure immigration status. 

Some Women’s Aid groups have also been informed by their local authority that as a 

condition of their funding they cannot accommodate women with NRPF or provide them 

with any support unless they are able to demonstrate this has not been provided using 

public funds. 

At the same time Women’s Aid groups continue to receive referrals from the police, 

housing, health and other public services of women with insecure immigration because they 

urgently need crisis accommodation and specialist domestic abuse support. However, when 

women’s circumstances are assessed and they are informed of their lack of entitlement to 

funding for accommodation and the barriers to financial support that they are likely to 

experience - they often do not return to these services for support. 

Destitution in addition to women’s experience of domestic abuse and has an enormous 

impact on women’s physical and mental health. In focus groups we held with women with 

insecure immigration status, women talked about the lack of understanding they 

experienced from public services, that they were treated without dignity or respect and that 

their safety and that of their children was not taken into account. They talked about the 

complex and lengthy process for decisions to be made and how this had affected their 

health. 

“Having no means to survive has destroyed me it’s had an enormous impact on my 

mental health and added to the domestic abuse” 

“They shouldn’t be leaving people with no money, people who have worked and paid 

taxes” 

“They lost my residency forms three times, I had to keep re-applying, all that time I was left 

without any money” 

Women also talked about the impact on their children and lack of support from social 

services. While some local authorities had provided small amounts of funding towards food, 

another woman was told by her local authority that they could only provide support by 

taking her children into care. 

 

“What do I need to do, put my daughter up for adoption to be able to work and 

survive?” 

 “Decision making took a long time I had to rely on crisis grants to survive and food 

parcels” 
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Women and their support workers also talked about the attitude and quality of interpreters. 

They raised issues of inaccurate translation by interpreters and of interpreters questioning 

the veracity of women’s experiences. 

Case studies are included as an appendix to this submission 

6. Other comments –mitigation measures that we invite the Committee to consider 

In Securing Women’s Futures
5
, a joint report from Engender, Carer’s Scotland, Close the 

Gap, Scottish Refugee Council and Scottish Women’s Aid we called on the Scottish 

Government to: 

• Ensure that all women are able to access refuge accommodation, regardless of their 

entitlement to housing benefit, immigration status, or access to public funds.  

• Create a destitution fund to mitigate the impact of restrictions on access to public 

funds for those with insecure immigration status and EEA migrant women 

experiencing domestic abuse. 

Other measures we believe the Scottish Government and local authorities should consider 

are to: 

• Systematically assess the number and needs of women and girls with insecure 

immigration status at risk of violence against women in Scotland. 

• Consult with relevant violence against women NGO’s and service providers on how 

best to address the needs of this group of women and their children. 

• Address the additional support needs of specialist organisations working with    

       women who have NRPF/ insecure immigration status to enable them to provide  

       services to women experiencing domestic abuse and other forms of violence against     

 women. 

• Develop specific guidance for local authorities on migrants’ rights, access to   

benefits and local authority services. Current CoSLA guidance, “Establishing 

migrants’ access to benefits and local authority services” is from 2012 and requires 

updating. 

• Provide training and guidance for DWP and Housing Benefit staff administering 

benefits for EU nationals to address the high level of misinformation and incorrectly 

refused claims, and ensure that EU nationals with a right to reside get the benefit 

that they are entitled to. 

• Ensure the provision of accessible interpretation and translation services in 

accordance with national standards and good practice guidelines.  

 

                                                           
5
 Engender (2016) Securing Women’s Futures: using Scotland’s new social security powers to close the gender 

equality gap 
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7. Scottish Women’s Aid Case studies  

1. Ms K has been in the UK for ten years, originally coming to the UK through a university 

supported sponsorship to and then gaining full-time employment. Her husband was a 

spouse on her visa. She sought legal assistance to extend her UK visa but defective legal 

representation left her with no status within the UK, she is appealing this decision and 

currently she has no access to public funds. Ms S experienced severe emotional, physical 

and sexual abuse from her husband, as well as financial fraud and other manipulating and 

controlling behaviour, exacerbated by his awareness of her insecure immigration status. She 

was coerced into terminating pregnancies and as a consequence of the abuse, her mental 

health has been severely impacted and she has tried to commit suicide on three occasions. 

This has had an impact on her 13-month old daughter and she has no income to buy 

necessities for her child. She sought support from Shakti Women’s Aid, a difficult process 

due to her having no access no public funds or access to local authority accommodation. 

She left her husband in December 2016 to stay with family members but they were unable 

to support her long and she was forced to return to her husband.  (Case study from Shakti 

Women’s Aid)  

2. EU national woman escaped domestic abuse and would like to return to Europe but her 

ex-partner has obtained a court order preventing her from taking their child out of the UK. 

The client should have retained worker status that would entitle her to benefits but income 

support and housing benefit were both refused and she has been told that jobseeker’s 

allowance will stop after three months when the genuine prospect of work test will be 

applied.   (Case study from Child Poverty Action Group’s Early Warning System)  

3.  Ms K is a Polish national. She arrived in the UK in 2009 and worked in full-time 

employment for several years. As a result of domestic abuse she had to leave her home and 

her job and moved into temporary accommodation along with her three children. We 

supported Ms K to claim Housing Benefit and Jobseeker’s Allowance (JSA) but because of a 

gap in her employment history she was only entitled to income based JSA and her Housing 

Benefit claim was refused. With three young children it is difficult for Ms K to find a job that 

she can fit round her childcare and pays enough to cover her rent, food, bills etc. Ms K faces 

eviction from her temporary accommodation as she has no entitlement to housing benefit 

and has built up rent arrears which she cannot pay. She is now considering returning to her 

abusive partner as she doesn’t feel she has any other options.  (Case study from Ross-shire 

Women’s Aid)  

4. Ms P has been living in UK just under 5 years. She was working until she became 

pregnant; her son is now 2 years old. She separated from her partner because of domestic 

abuse. She has received JSA for 3 months, is not entitled to housing benefit and has accrued 

considerable rent arrears. She is to be evicted from the house she is living in. She has no 

money to live on. Her mental health has deteriorated due to the impact of domestic abuse 

and her financial destitution.   (Case study from Perth Women’s Aid)  
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5. Ms S has lived in the UK for 12 years during this period she worked and studied; this 

included working for the NHS for 4 years. She separated from her partner because of 

domestic abuse and has a one year old son. Because she had breaks in her employment 

history when she studied to improve her career she was only entitled to JSA for 3 months 

and has no entitlement to housing benefit. She has rent arrears that she cannot pay that 

causes her considerable stress.  She and her child both have health problems resulting from 

the abuse, she is traumatised and depressed. She and her son are reliant on Shakti Women’s 

Aid providing food parcels and small loans.  (Case study from Shakti Women’s Aid)  

 

 

 

 

 

 

 

 

 

 

 

 

 

Jo Ozga 

Policy Worker  

Scottish Women’s Aid 

Email: jo.ozga@scottishwomensaid.org.uk 

Telephone: 0131 226 6606 

www.scottishwomensaid.org.uk 
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Scottish Faiths Action for Refugees 
 

Official Response 
 
SUBJECT:  Destitution and Asylum in Scotland 
REQUESTED BY:  Equalities and Human Rights Committee – The Scottish 
Parliament  
DATE:    Wednesday 8 March 2017 
SUBMITTED BY:  David Bradwell dbradwell@churchofscotland.org.uk 
 

1. Scottish Faiths Action for Refugees is a partnership project between 
Scotland’s main Christian, Jewish, Muslim and Interfaith organisations1.  It 
seeks to co-ordinate and promote action by faith communities in Scotland to 
support asylum seekers and refugees.  Further information about the project 
can be found at www.sfar.org.uk  

 
2. We would like to express our gratitude to the Committee for initiating this 

inquiry and for the opportunity to contribute.2   
 

SUMMARY 
 

3. We believe that the principal issues for decision makers at a Scottish 
Parliamentary / Scottish Government level are that:- 

 
4. There is an urgent need for the provision of basic humanitarian support 

for destitute asylum seekers.   

 Destitution and poverty is causing mental and physical harm to people 
who are seeking asylum and living in Scotland 

 The demand on charities for help is greater than they can offer 

 Consideration should be given to whether it is appropriate in devolved 
areas such as health, housing, welfare and related matters, policies should 
be implemented to mitigate the health and wellbeing impacts of destitution 
and poverty in the asylum system.  The Bed-Bad-Brood movement in the 
Netherlands is one example. 

 

                                                           
1
 The partnership is between Action of Churches Together in Scotland, the Church of Scotland, Interfaith 

Scotland, Justice and Peace Scotland (for the Catholic Bishops’ Conference of Scotland), the Methodist Church 
in Scotland, the Muslim Council of Scotland, Quakers in Scotland, the Scottish Ahlul Bayt Society, the Scottish 
Council of Jewish Communities, the Scottish Episcopal Church, The Salvation Army – Scotland Office, the 
United Free Church of Scotland and the United Reformed Church, National Synod of Scotland. 
 
2
 We are able to give oral evidence.  We would also be happy to arrange a visit to see Anderston Kelvingrove 

Church in Glasgow (which currently houses the Glasgow Night Shelter for Destitute Asylum Seekers), either 
during the day to find out how the local congregation is managing, or during the hours of operation 8pm-8am.  
We would also be happy to connect the Committee with refugee support organisations in the Netherlands to 
provide further information about the Bed-Bad-Brood campaign and provision of asylum shelters, and / or to 
arrange a visit to the Netherlands to see how the shelters operate in the context of Dutch policy. 

mailto:dbradwell@churchofscotland.org.uk
http://www.sfar.org.uk/
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5. There is an ongoing need for better understanding of asylum policies 
and what these mean for individuals.   

 The complexity of the asylum system is not widely known; many people, 
including faith leaders, will not know the difference between ‘destitution’ as 
a specific reference to mean the situation when a refused asylum seeker is 
made homeless and has no recourse to public funds, compared with the 
very low standard of accommodation and limited support for asylum 
seekers awaiting status.  

 Although people who work directly alongside individuals may be very 
aware of destitution as a result of policy decisions, the legal framework of 
asylum and refugee processes can be difficult to understand, even among 
those who support projects tackling homelessness, food poverty and 
social isolation.   

 
6. Most faith based responses begin from the starting point of respecting 

the dignity of the individual, which is a view often lost in debate about 
budgets, numbers and processes. 

 Faith-based support services will not ask about an individual’s immigration 
status nor will they keep records of whether someone using a service is a 
destitute refused asylum seeker or not.  (The provision of care and support 
will be offered as a general service; as such many voluntary and charitable 
projects run by local faith groups do not keep records or data on the 
people they work with.  A food bank will give to those who are hungry.  An 
English class is available to those that want to learn.  A night shelter will 
be open to those who need a place for the night – whether or not they are 
citizens of the UK, EU or another country, or whether they are a refugee or 
asylum seeker.) 

 Racism exists in Scotland and often religious hatred is used as a proxy for 
racists and xenophobes.3  Political and civic life must not be complacent, 
particularly within a global context which has seen a resurgence of 
nativism and ethno-centric populism in many western countries.   

 The cross-party political response in Scottish local authorities and in the 
Scottish Parliament of a willingness to participate in refugee dispersal and 
resettlement programmes, and of a shared sense that racial and religious 
hatred has no place in Scotland is welcome.   

 

LOCAL RESPONSES 
 

7. We have sought ideas and experiences from local faith groups in and around 
Glasgow.   

 
8. This story from a Church of Scotland Minister in Glasgow illustrates the point: 

                                                           
3
 The Hate Crime Scotland website for Third Party Reporting states that “Religious and racist Hate Crime are 

often intertwined and it can be difficult to work out if a perpetrators motive is based on one or the other or 
both.” 
 
http://www.hatecrimescotland.org/what-is-hate-crime/religious-hate-crime/ 
 

http://www.hatecrimescotland.org/what-is-hate-crime/religious-hate-crime/
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Every home I've ever been in of our A.S. folks is horrible - 
badly furnished, badly decorated.   In addition, one of our 
families recently told me that their food bank has decided not 
to support them any more - no reason given.  This same 
family were moved from Springburn to Summerston with little 
notice because of overcrowding. They were moved into a 16th 
floor flat in Summerston with 2 bedrooms (from a 1 bedroom) - 
they have twin boys, a 4 year old boy on the Autism spectrum 
and a 6 year old daughter.  After several months asking for 
something bigger they were relocated to Drumchapel. Two 
bus journeys from the church where they are loved and 
supported. They have not been granted leave to stay yet but 
their wee boy, who is clearly autistic, is not allowed to be 
assessed or receive any of the Services ordinarily available to 
children and parents living with this disorder... I don't know 
about destitute as most folks would understand it but it seems 
to me that all Asylum Seekers are just that! No friends, no 
family, no dignity found in work, nothing - but lots of verbal 
abuse. 

9. Many of the contacts between faith groups and asylum seekers happen in the 
most deprived parts of Glasgow, because this is where a higher number of 
asylum seekers are housed.  This often means that very real humanitarian 
need is placed on congregations which might be least be able to afford 
additional expenses.  A second story from a different Church of Scotland 
Minister highlights what this means for their congregation:  

 
We are currently supporting a family financially and emotionally. 
It is draining on our resources which are very thin but we are 
doing what we can. Who knows how it will end? 

 
10. Through the work of GLADAN – Glasgow Destitute Asylum Network – local 

faith groups can engage with and support other groups offering assistance.   
 

11. One such group is the Glasgow Night Shelter for Destitute Asylum Seekers, 
which offers accommodation for men 365 nights of the year.  The Glasgow 
Night Shelter for Destitute Asylum Seekers is an independent charity, but the 
actual shelter is housed in Anderston Kelvingrove Church of Scotland The 
building also provides accommodation for the Church of Scotland’s Priority 
Areas Team (facilitating the Church’s work in its poorest communities across 
the country, Faith in Community Scotland (an interfaith anti-poverty 
organisation working across the country) and the Poverty Truth Commission. 
If members of the Committee would be interested to visit the Church during 
the day to meet some of the local congregation and partners and to see how 
the shelter operates inside a busy church building, we would be happy to 
arrange this.  Alternatively, if the Committee would like to visit during the 
Glasgow Night Shelter for Destitute Asylum Seekers’ hours of operation (8pm-
8am), we would also be happy to help facilitate this. 

 
12. One of the volunteers writes: 
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Glasgow is one of the main UK cities to which the Home Office 
disperses asylum seekers, so there are large numbers of 
asylum seekers here, both those who are currently in the official 
support system and those who are, at least temporarily, no 
longer being supported.  We are a group of over 50 committed 
volunteers, male and female, from all walks of life and a wide 
age range, who find it completely unacceptable to deliberately 
make people street destitute, all the more so when these 
people are often the victims of persecution and even torture.  
We thus run the Glasgow Night Shelter for Destitute Asylum 
Seekers. 

 
Every night for almost 5 years now we have been using a 
church hall to shelter destitute asylum seekers and also non-EU 
migrants who are unable to access homeless services.  The 
men turn up for the first time at our door cold, hungry, tired, 
frightened, totally demoralised - and become our welcome 
guests.  We have the overnight use of a tv/dining room, a 
kitchen, washing facilities and a large hall where the men sleep 
on good quality mattresses with plenty of bedding.  We would 
very much like to offer the same provision for destitute women 
but we have had enormous difficulty finding premises which will 
accept women.  We will not give up in our search. 

 
We open the door at 8pm and close again at 8am.  We give our 
guests a warm welcome and a hot and nourishing evening 
meal.  The guests can then watch tv or sit around chatting with 
each other or with the volunteers.  Four volunteers sleep over 
every night and others come in to offer friendship, advice and, 
sometimes, chiropody.  We make a serious effort to encourage 
our guests to be focused in the collection of evidence required 
for a fresh asylum claim, and thus a route back into the official 
immigration support system.  This year we organised quite an 
intensive training scheme for some of our volunteers so that the 
ability to help our guests in this effort is now increasingly 
widespread in our community.  We also collect warm clothing 
and shoes and distribute these as needed.  Some of our guests 
require much more support for various reasons - mental or 
physical health problems, extreme youth or age, shattered 
nerves because of a dreadful journey or a history of 
persecution.  We do what we can to help, escorting them to 
doctors and lawyers and connecting them with other charities 
which can offer specialist intervention.  Our guests can stay 
with us as long as they need, basically until they can move on 
to a better situation. 

 
We do all this because we find it immoral that the UK, a 
relatively rich country, puts vulnerable people into the street, 
with no access to food.  To ask for asylum is a human right.  
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The asylum system here is very harsh, with the standards of 
evidence required immensely difficult to produce for someone 
who has had to flee their country in great haste and spend 
months in a dreadful journey.  Given the extra security and 
stability we are able to provide, a good number of our guests go 
on to succeed in their asylum cases.  We believe asylum 
seekers should be treated with humanity throughout their time 
here and we are determined to continue in our role.  I cannot 
overemphasise how rewarding this work is as our guests who 
have arrived at our shelter so downtrodden quickly learn to walk 
tall again - and become our friends. 

 
13. There is an urgent need for more space for beds in better fitted out shelters.  

The capacity of Anderston Kelvingrove is limited and demand outstrips 
supply.  There are no shower facilities in the Church so users have to wash in 
basins and buckets.   More volunteers willing to stay overnight to help run the 
shelters are also needed.   

 
14. The question of providing shelters is explored further below when we discuss 

the example of the Netherlands. 
 

15. Interfaith working in Glasgow is strong and relationships between different 
faith communities have enabled mutual support for social action work.  
Mohamed Omar is the co-ordinator of Interfaith Glasgow’s Weekend Club 
initiative, an interfaith response to the social isolation experienced by 
refugees, asylum seekers, and new migrants in Glasgow.4 He writes: 

 
Anderston Kelvingrove Parish Church (AKPC) plays a 
significant role in housing and feeding destitute asylum seekers 
in Glasgow. Occasionally, Weekend Club (WC) supports 
church volunteers by providing food from WC event to share 
with the homeless (mainly destitute asylum seekers). The 
Central Gurdwara Singh Sabha in Anderston provides food to 
AKPC volunteers on a regular basis, a Sikh WC volunteer 
delivers food on Thursday evenings. In addition, during 
Ramadan Glasgow Central Mosque coordinates donations and 
plays a vital role in feeding destitute asylum seekers during this 
month.   

 
16. During the day, destitute asylum seekers try 

to find refuge at warm places such as the 
libraries around the city. This can make 
libraries places for racist and xenophobic 
hate crime.  This racist message (right) was 
left in a central Glasgow library’s male toilet 
and was reported on 14 January 2017.  It is 
a worrying reminder to us all that a place of 
education, enlightenment and sanctuary for 

                                                           
4
 http://interfaithglasgow.org/current-projects/ 
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high numbers of destitute asylum seekers is frequented and targeted by racist 
individual(s) with the purpose of causing fear and alarm.  Faith, civic and 
political leaders must be clear that such repugnant messages have no place 
in Scotland.  Actions to change attitudes and behaviours need to be 
implemented to match statements and words.   

 

HEALTH 

 
17. Faith groups have spoken out against policies of destitution for many years.  

That some people should be left with absolutely nothing in a society which is 
so obviously wealthy violates the principle of respect for human dignity; it 
defies the Golden Rule common to all religions, often understood as ‘treat 
others as you would wish to be treated by them’.  Religious observance 
includes showing welcome to the stranger and offering charity and support to 
those in particular need.  These principles are also strong foundations for 
humanitarianism and mutual support regardless of an individual’s belief.  
Some examples of recent work include the following: 

 
Mental and Physical Health 
 

18. Destitute asylum seekers face huge issues in terms of their mental health and 
wellbeing.  The Mental Health Foundation has a programme in Scotland 
which has experience in working directly with destitute asylum seekers5; but 
the whole-life approach to health and well-being is of concern to members of 
religious and belief communities which see something of God’s image 
reflected in human beings.    

 
19. Homelessness, destitution and sleeping rough have various mental and 

physical health consequences.  Jamie Spurway is Interfaith Scotland’s 
Religious Equality Training Officer and has previous experience of working 
with the Scottish Refugee Council.  He writes: 

 
My impression from my time working with refused asylum 
seekers at the Scottish Refugee Council is that the vast 
majority do not end up sleeping rough, but there is a minority 
who do and their health will start to be affected by even just one 
night outside.  The majority do end up finding somewhere to 
sleep, but as others have said, the risks of exploitation are very 
high.  This is especially true of women, those with pre-existing 
mental health issues (e.g. torture survivors) and the 
young.  Pregnant women can even be made destitute by the 
asylum system, and so are at risk of becoming street homeless, 
although this is relatively rare thanks to the intervention of 
charities such as Positive Action.  All children are protected by 
law from being made street homeless, but shockingly, the 
unborn child does not have the same rights. 

 

                                                           
5
 https://www.mentalhealth.org.uk/scotland/improving-mental-wellbeing-asylum-seekers-and-refugees  

https://www.mentalhealth.org.uk/scotland/improving-mental-wellbeing-asylum-seekers-and-refugees
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Even those who are ‘sofa-surfing’ and do not get exploited, they 
will almost inevitably suffer mental health 
consequences.  People talk about slowly burning through all of 
their friendships, as people let them sleep on their floors and 
feed them as they can but eventually start to resent the 
burden.  With just over £5 per person, per day, asylum seekers 
who are still have an active claim do not have enough money to 
adequately feed and clothe themselves let alone an additional 
person.  The ‘host’ asylum seeker also risks being evicted from 
their accommodation and having their own support terminated if 
it is discovered that they are allowing a refused asylum seeker 
to stay with them. 

 
20. Another story comes from Lynnda Wardle, Director of Interfaith Glasgow: 

 
I would say that for destitute asylum seekers, managing their 
health is particularly difficult. 

 
So for example, it is difficult to get fresh fruit and produce at 
most foodbanks (although in Glasgow there are certain days 
and venues, for example Govan Community Initiative and St 
Rollox Church of Scotland in Sighthill, where there may be 
fresh produce available one day a week, but people will have to 
travel across the City to access these as it may not be their 
local foodbank). So tinned food, cereals, and UHT milk are the 
order of the day. One young man I know who had a stomach 
ulcer really struggled with this problem, and became very 
unwell as a result of living off food that he could not cook 
himself.  

 
For those who are destitute. Most will not have access to 
cooking facilities to cook their own meals and to cook food that 
they like to eat. 

 
Also, being made homeless, or being housed temporarily in 
different shelters, makes managing hospital appointments 
extremely difficult. Hospital appointments are sent out by post 
and if you no longer have a fixed address, these are missed at 
real risk to the health of individual. Also, the GP practice may 
strike the person off their list and suggest that they register 
somewhere else. Any relationship with that GP is then lost. 

 
Single women are really at risk in this enforced destitution 
cycle. At the moment there is no 'official' shelter for women. 
Positive Action in Housing can help with temporary short term 
accommodation and there are 2 flats in for women that can be 
used for destitute asylum seeking women that are managed by 
DASS and Refugee Survival Trust but these can only 
accommodate 4 women! Most sofa surf and put themselves at 
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risk of exploitation and live in overcrowded flats, often with 
people they don't know. 

 
Many of those who are destitute have been in the asylum 
system for a long time, some for years. Nigerian and 
Zimbabwean people are particularly 'trapped' in this way. Some 
have been asylum seekers for years, then get made destitute, 
then they have a fresh claim lodged and the cycle starts again. 
What a way to treat people who are often in their prime of life, 
have skills and talents to offer our communities but are trapped 
in this depressing cycle of poverty and homelessness. 

 
I can't help feeling at the moment that destitute asylum seekers 
are our 'forgotten people.' They live like ghosts. 

 
HIV 
 

21. Living with HIV is no longer a terminal condition if medication is provided.  But 
as Waverley Care point out, HIV medicine needs to be taken regularly, on a 
full stomach and people who live with HIV are also recommended to get 
regular sleep.6  The chaotic and disrupted lives of destitute asylum seekers 
puts them at particular risk.   

 
22. The need for basic provision of shelter, food and access to support services is 

an urgent necessity; we have been inspired by work in the Netherlands which 
is discussed below. 

 
23. Last year the Church of Scotland’s HIV Programme supported a PhotoVoice 

Study of HIV-Positive asylum seekers and refugees in Scotland, in 
collaboration with the University of Edinburgh Global Health Academy, the 
HIV Human Rights and Development Network and Waverley Care, under the 
direction of Dr Dina Sidhva of the University of Edinburgh.7  The exhibition 
was shown in 2016 at the Scottish Parliament and at Edinburgh’s Just 
Festival. 

 
24. HIV remains an enormously complex issue that continues to demand a 

deeper understanding of its multifaceted impact on the lives of whom it 
touches. Equally, asylum-seekers who have lived in Scotland for years, still 
awaiting a decision from the Home Office on whether they can stay has a 
profound impact on these individuals. Some have suffered severe trauma and 
are forced to live in daily uncertainty while they await the outcome of what 
could be a life or death decision.  

 
25. The implications of immigration on the daily lives of HIV positive forced 

migrants (asylum seekers and refugees) remains relatively under-researched. 

                                                           
6
 http://www.waverleycare.org/about-hiv-hepatitis-c/hiv/treatment/  

7
 

http://www.churchofscotland.org.uk/news_and_events/news/recent/photo_exhibit_showcases_challenges_f
acing_hiv_positive_refugees_and_asylum_seekers  

http://www.waverleycare.org/about-hiv-hepatitis-c/hiv/treatment/
http://www.churchofscotland.org.uk/news_and_events/news/recent/photo_exhibit_showcases_challenges_facing_hiv_positive_refugees_and_asylum_seekers
http://www.churchofscotland.org.uk/news_and_events/news/recent/photo_exhibit_showcases_challenges_facing_hiv_positive_refugees_and_asylum_seekers
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Personal narratives and voices of these people are particularly limited. 
Disclosure of an HIV diagnosis for those who are undergoing other complex 
immigration and legal issues remains a decision process fraught with 
difficulty, and has the potential to create considerable anxiety and distress 
about one's health, self-identity, and close relationships.  

 
26. The project aimed to:  

 explore the powerful connections between forced migrants (HIV positive 
asylum seekers and refugees from Africa) and society when photography 
and advocacy merge to advance human rights causes; 

 illuminate complex human stories that lie behind the phenomenon of 
migration and seeking asylum, while living with HIV;  

 raise awareness, change perceptions and draw attention to the human 
aspect of the migration debate in contrast to the strong images circulating 
in our media today; an opportunity to realise that life can be viewed from 
another angle;  

 draw the audience in to the world of despair and optimism of a group of 
extremely vulnerable people living in Scotland;  

 give voice to the stories of asylum seekers, such that they can be heard in 
the true spirit of Scotland's commitment to the principles of dignity and 
respect for all people.  

 

NATIONAL EXPERIENCE 

 
Interfaith Refugee Initiative 
 

27. In September 2016 a group of more than 200 faith leaders, representing all 
parts of the United Kingdom and coming from Buddhist, Christian, Hindu, 
Jain, Jewish, Muslim, Sikh, and Zoroastrian traditions signed an open letter to 
the Prime Minister setting out common values for an approach to policy-
making in this area: 

 
a. All our faiths compel us to affirm the dignity of all human beings 

and to offer help to anyone in need. As people of faith, we call 
on your Government urgently to revise its policy towards 
refugees.  The best of this country is represented by the 
generosity, kindness, solidarity and decency that Britain has at 
many times shown those fleeing persecution, even at times of 
far greater deprivation and difficulty than the present day. 

 
28. The Committee may also like to be aware of the engagement of 

several previous statements and campaigns on the issue of 
destitution, including from: 

 
The Catholic Church in Scotland 
 

 http://www.sconews.co.uk/news/24231/archbishop-asylum-seekers-
receive-inhumane-treatment/ 

http://www.sconews.co.uk/news/24231/archbishop-asylum-seekers-receive-inhumane-treatment/
http://www.sconews.co.uk/news/24231/archbishop-asylum-seekers-receive-inhumane-treatment/
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 http://glasgowchurches.org.uk/archbishop-backs-campaign-against-
destitution/  

 
The Church of Scotland 
 

 http://www.sfar.org.uk/wp-content/uploads/2017/02/CofS-
GA-Statements-asylum-refugee-migration-2002-2016.pdf 

 
The Iona Community 

 https://iona.org.uk/2013/12/09/winter-destitution-appeal-2013/  

 http://iona.org.uk/wordpress/wp-
content/uploads/downloads/2013/12/Winter-Destitution-Appeal-flier-
2013.pdf  

 
The Methodist Church 
 

 http://www.methodist.org.uk/news-and-events/news-
releases/%E2%80%98let%E2%80%99s-get-the-facts-
straight%E2%80%99-yes-mr-cameron-please-do  

 http://www.methodist.org.uk/news-and-events/news-releases/stop-
trying-to-fix-the-poor-says-methodist-vice-president 

 http://www.methodist.org.uk/media/1632596/pioneering-pathways-
video-full-version-transcript-0415.pdf 

 
 
Support for Campaigns 
 

29. Various faith groups and networks in Scotland have supported and 
worked with organisations and advocacy campaigns for reform of 
policies around destitution.  These have included: 

 
Right to Remain http://www.righttoremain.org.uk/  
 

30. Right to Remain is a UK-based human rights organisation. They work 
with communities, groups and organisations across the UK, providing 
information, resources, training and assistance to help people to 
establish their right to remain, and to challenge injustice in the 
immigration and asylum system. They provide information and 
resources to groups and individuals on working to establish the right to 
remain and campaigning for migration justice, deliver capacity-building 
training, workshops and meetings with grass-roots groups and 
networks, and through their communications and outreach work, they 
expose the human impact of unjust immigration law and policies, and 
advocate for positive change. 
 

31. Right to Remain’s Toolkit – a guide to the UK immigration and asylum 
system and taking action for the right to remain – was developed with 
funds raised through public donations.  Iona Community members 
helped to contribute to the publication of this resource. 

http://glasgowchurches.org.uk/archbishop-backs-campaign-against-destitution/
http://glasgowchurches.org.uk/archbishop-backs-campaign-against-destitution/
http://www.sfar.org.uk/wp-content/uploads/2017/02/CofS-GA-Statements-asylum-refugee-migration-2002-2016.pdf
http://www.sfar.org.uk/wp-content/uploads/2017/02/CofS-GA-Statements-asylum-refugee-migration-2002-2016.pdf
https://iona.org.uk/2013/12/09/winter-destitution-appeal-2013/
http://iona.org.uk/wordpress/wp-content/uploads/downloads/2013/12/Winter-Destitution-Appeal-flier-2013.pdf
http://iona.org.uk/wordpress/wp-content/uploads/downloads/2013/12/Winter-Destitution-Appeal-flier-2013.pdf
http://iona.org.uk/wordpress/wp-content/uploads/downloads/2013/12/Winter-Destitution-Appeal-flier-2013.pdf
http://www.methodist.org.uk/news-and-events/news-releases/%E2%80%98let%E2%80%99s-get-the-facts-straight%E2%80%99-yes-mr-cameron-please-do
http://www.methodist.org.uk/news-and-events/news-releases/%E2%80%98let%E2%80%99s-get-the-facts-straight%E2%80%99-yes-mr-cameron-please-do
http://www.methodist.org.uk/news-and-events/news-releases/%E2%80%98let%E2%80%99s-get-the-facts-straight%E2%80%99-yes-mr-cameron-please-do
http://www.methodist.org.uk/news-and-events/news-releases/stop-trying-to-fix-the-poor-says-methodist-vice-president
http://www.methodist.org.uk/news-and-events/news-releases/stop-trying-to-fix-the-poor-says-methodist-vice-president
http://www.methodist.org.uk/media/1632596/pioneering-pathways-video-full-version-transcript-0415.pdf
http://www.methodist.org.uk/media/1632596/pioneering-pathways-video-full-version-transcript-0415.pdf
http://www.righttoremain.org.uk/
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32. Right to Remain sees asylum destitution as not only a humanitarian 

and human rights issue, but also as a significant barrier to people's 
ability to access justice in their asylum and immigration cases. 
Through the Toolkit and the community training programme based on 
the resource, they aim to help people engage and re-engage with the 
legal process (which offers alleviation from destitution) and increase 
people's ability to establish their legal right to remain (the ultimate 
solution to asylum destitution on an individual basis). 
 

 
Still Human Still Here https://stillhumanstillhere.wordpress.com/  
 

33. Still Human Still Here is a coalition of over 60 organisations that are 
campaigning to end the destitution of thousands of refused asylum 
seekers in the UK. The coalition believes that the current policy is 
inhumane and ineffective and is urging the Government to: 

 Provide asylum seekers who would otherwise be destitute with 
sufficient support so that they can meet their essential living needs 
until they are returned to their country of origin, or are given 
permission to stay in the UK; 

 Provide free access to healthcare for all asylum seekers while they 
are in the UK; 

 Grant asylum seekers permission to work if their case has not 
been resolved within six months or they have been refused, but 
temporarily cannot be returned through no fault of their own ; 

 Improve decision making and ensure that all those in need of 
protection receive it. 

 
34. Members include the Church of England, the Catholic Bishops’ 

Conference of England and Wales, Faith Matters, Jesuit Refugee 
Service, Jewish Council for Racial Equality, Jewish Social Action Hub, 
London Churches Refugee Fund, Quaker Peace and Social Witness.  
Churches and faith groups in Scotland are in touch with these 
members and the campaign through the Churches’ Refugee Network, 
a group under the umbrella of Churches Together in Britain and 
Ireland. 

 
Stop Destitution 
 

35. The 2012-2013 ‘Stop Destitution’ campaign lead by the Refugee 
Survival Trust and the Scottish Refugee Council was supported by the 
Church of Scotland and the Scottish Catholic Church.  The campaign 
aimed to put an end to extreme poverty among asylum seekers. 
 

36. Over 3,000 people including MSPs and councillors, the Moderator of 
the Church of Scotland General Assembly, Glasgow’s Catholic 
Archbishop, Edinburgh’s Lord Provost and other faith and civic 
leaders, signed the campaign in between October 2012 and April 

https://stillhumanstillhere.wordpress.com/
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2013.  Signatures were presented to the then Immigration Minister 
Mark Harper along with a letter calling for a response to the concerns 
put forward by thousands of people. While the campaign unfortunately 
did not have the political effect that had been hoped for, many people 
were engaged, stood up for refugees and asylum seekers’ rights, and 
destitution was put on the political agenda. 

 
Living Ghosts http://www.church-poverty.org.uk/livingghosts  
 

37. Church Action on Poverty has a campaign aimed at raising awareness 
of the situation for destitute asylum seekers, under the title of Living 
Ghosts.  An accompanying briefing paper was produced by the 
Churches Regional Commission for Yorkshire and the Humber in April 
2006.8 

 

INTERNATIONAL EXPERIENCE 
 
Bed Bad Brood 
 

38. In the Netherlands, Church partners working with wider civil society 
organisations, successfully brought a legal challenge against the 
Dutch Government to guarantee the access to basic human needs 
(food, clothing and shelter / bed, bath and bread ) for irregular 
migrants without resources.    
 

39. Kerk in Actie, part of the Protestant Church in the Netherlands, was 
supported in a legal case against the national authorities by the 
Conference of European Churches (CEC).  The Church of Scotland 
and Action of Churches Together in Scotland have been members of 
CEC for many years.9 

 
40. The case, decided in November 2017, compelled the Government of 

the Netherlands to provide basic humanitarian support for destitute 
refused asylum seekers.  The failure to offer universal basic support 
(shelter, hygiene facilities and food) was found to be a violation of 
article 13.4 and article 31.2 of the Additional Protocol of the European 
Social Charter10.   We note that the United Kingdom has not ratified or 
signed the Additional Protocol. 

 
41. In April 2015 the Government of the Netherlands reached a position 

making the provision of basic support conditional on compliance with 

                                                           
8
 ‘Living Ghosts’ is available at http://www.crc-

online.org.uk/downloads/Destitute%20Asylum%20Seekers%202006.pdf  
9
 For a full list of members, including from other Churches that have a presence in Scotland, see 

http://www.ceceurope.org/member-churches/  
10

 European Committee of Social Rights. Conference of European Churches (CEC) v. the Netherlands, Complaint 
No. 90/2013 Decision on the merits. Publication date: 10 November 2014 

http://www.church-poverty.org.uk/livingghosts
http://www.crc-online.org.uk/downloads/Destitute%20Asylum%20Seekers%202006.pdf
http://www.crc-online.org.uk/downloads/Destitute%20Asylum%20Seekers%202006.pdf
http://www.ceceurope.org/member-churches/
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procedures for returns / deportation11.  A criterion of compliance leads 
again to concerns by charitable groups that undocumented asylum 
seekers will be made homeless in The Netherlands. The 
implementation of this policy may not begin until an agreement has 
been reached with local authorities. To date, negotiations have not 
been concluded and several Dutch local authorities continue to 
provide varying formats of basic support. 

 
42. Faith groups in Scotland share the conviction of the groups in the 

Netherlands; that there must be minimum standards to meet basic 
human dignity.   With Scottish Parliamentary powers over local 
government, homelessness and housing, public health and 
increasingly over welfare and social security, perhaps there is a 
question for Scottish government and civil society to consider how a 
movement to provide ‘bed, bath and bread’ for all might be developed 
and implemented. 

                                                           
11

 Subsequent decisions by national high courts (Central Appeals Tribunal and the Council of State) in 
November 2015 confirmed this conditionality: CRvB 26 November 2015, ECLI:NL:CRVB:2015:3803; ABRvS 
(Administrative Jurisdiction Division), 26 November 2015, ECLI:NL:RVS:2015:3415 
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