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SUBMISSION TO THE COMMISSION ON PARLIAMENTARY REFORM  
FEBRUARY 2017 

 
 
The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights 
Act 2006. The Commission is the national human rights institution for Scotland and is independent of the 

Scottish Government and Parliament in the exercise of its functions. The Commission has a general duty to 
promote human rights and protect human rights for everyone in Scotland. 

 
SUMMARY OF RECOMMENDATIONS 
 
The Commission believes that the Scottish Parliament should: 
 

i. Further embed a rights based approach in structures and processes to strengthen its 
effectiveness to deliver the best outcomes for the lives of people in Scotland.     

  
ii. Work with international partners to ensure that Scotland learns from developing good practice. 

 
iii. Build MSP and staff capacity in relation to human rights to ensure that the Parliament is able 

to act as a human rights guarantor.  
 

iv. Work together with the Commission in accordance with the Belgrade Principles to ensure the 
promotion and protection of human rights.  

  
In relation to its structures the Scottish Parliament should: 
 

v. Have adequate internal structures to ensure that it can fulfil its responsibility to protect and 
realise human rights. These structures should ensure rigorous, regular and systematic 
monitoring of the Scottish Government’s performance of its responsibilities to secure human 
rights in areas of devolved competence. 

 
vi. Follow the international guidelines on specialist human rights committees. 

 
vii. Undertake an assessment of resources available to the Equality and Human Rights 

Committee (EHRiC) to ensure that they are sufficient to deliver on its mandate. 
 

viii. Ensure that Concluding Observations from treaty monitoring bodies and recommendations 
from other international human rights bodies provide a framework for its work.  

 
ix. Consider appointing Human Rights Rapporteurs for each Committee to ensure mainstreaming 

of human rights and a consistency of approach to human rights scrutiny.  
 
In relation to processes the Scottish Parliament should:  
 

x. Make public the advice provided to the Presiding Officer on the human rights aspects of 
legislative competence to better inform the Parliament and allow the public to engage with the 
human rights issues at stake. 

 
xi. Require a broader statement of compliance from the Presiding Officer and the member in 

charge of legislation covering all applicable international obligations. 
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xii. Introduce additional checks for human rights compliance for amendments and subordinate 
legislation.  

 
xiii. Require effective and transparent Human Rights Impact Assessments of primary and 

secondary legislation.  
 

xiv. Ensure that expert analysis of human rights issues is available to MSPs for all aspects of their 
Parliamentary work.  
 

In relation to the scrutiny of compliance with and implementation of international human rights obligations 
the Scottish Parliament should: 
 

xv. Develop a strategy for systematically following up the recommendations made by international 
human rights mechanisms including treaty bodies, and other expert bodies.   

 
xvi. Require the Scottish Government to submit human rights treaty reports to the Parliament for 

scrutiny. 
 

xvii. Directly engage with treaty bodies by sending any relevant reports and, where appropriate, 
representatives. 

 
xviii. Monitor the Scottish Government’s response to the Concluding Observations of the UN treaty 

bodies. 
 

xix. Hold plenary debates in relation to Universal Periodic Review reports. 
 

In relation to the scrutiny of responses to human rights judgments of both domestic and international courts 
the Scottish Parliament should: 
 

xx. Undertake systematic scrutiny of the Scottish Government’s response to court judgments 
against it concerning human rights. 

 
xxi. Require the Scottish Government to report at least annually to Parliament on its responses to 

human rights judgments. 
 

In relation to budget the Scottish Parliament should:  
 

xxii. Take a human rights based approach to its scrutiny of the Scottish budget. 
 

In relation to building capacity and evaluating effectiveness the Scottish Parliament should: 
 

xxiii. Develop training on human rights for MSPs and staff based on international developing 
practice.  

 
In relation to Participation the Scottish Parliament should: 
 

xxiv. Strengthen meaningful participation of people with direct lived experience of the issues being 
addressed, ensuring a rights centric consideration of the issues being addressed.   
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1. BACKGROUND 
 

1.1. The Scotland Act 1998 placed the European Convention of Human Rights (ECHR) 
at the heart of the Scottish Parliament by linking legislative competence to 
Convention rights drawn from the ECHR and also transferred responsibility for the 
implementation of all other international human rights obligations within devolved 
competence. These include the core United Nations treaties along with the regional 
human rights treaties of the Council of Europe and the European Union. 
Parliamentary activity as a whole: legislating, adopting the budget and overseeing 
the Scottish Government covers the entire spectrum of civil, cultural, economic, 
political, and social rights and thus has an immediate impact on the enjoyment of 
these rights. 
 

1.2. The four key principles of the Scottish Parliament are Power Sharing, Accountability, 
Accessibility and Equal Opportunities. These principles seek to make the whole 
legislative process a rational, effective and inclusive process, leading to ‘better 
legislation’. They aim to provide an open, accessible and above all participative 
Parliament, which takes a proactive approach to engaging with the Scottish people – 
in particular those groups traditionally excluded from the democratic process. These 
principles accord strongly with the underpinning principles of a human rights based 
approach of Participation, Accountability, Non-discrimination, Empowerment and 
Legality (the PANEL principles). The Commission believes that by further 
embedding a rights based approach in the structures and processes of the Scottish 
Parliament it will strengthen its effectiveness to deliver the best outcomes for the 
lives of people in Scotland. 
 

1.3. There is increasing recognition of the importance of national parliaments in 
protecting and promoting human rights. The United Nations1, Council of Europe2, 
European Union3 and the Commonwealth4 have all recently focused attention on the 
role of national parliaments. The developing understanding of what makes 
parliaments effective human rights guarantors provides significant opportunities for 
the Scottish Parliament to strengthen its role. The Commission highlights the value 
of working with international partners to ensure that Scotland learns from developing 
good practice. 

 

                                            
1
 UNGA Res 68/272 ‘Interaction between the United Nations, national parliaments and the Inter-

Parliamentary Union’ (19 May 2014) UN Doc A/RES/68/272 
(www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/68/272) 
Report of the Secretary-General on the Interaction between the United Nations National Parliaments 
and the Inter-Parliamentary Union (UNGA/A/68/827) (2 April 2014); UNGA Resolution 67/1 
'Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the National and 
International Levels' (24 September 2012); UNCEDAW Committee, Statement on the relationship of 
the Committee on the Elimination of Discrimination against Women with parliamentarians (2010) 
2
 PACE Resolution 1823 (2011) “National parliaments: guarantors of human rights in Europe”; Council 

of Europe, ‘Brighton Declaration adopted at the High-level Conference on the future of the European 
Convention on Human Rights’ (20 April 2012) 
(www.coe.int/t/dghl/standardsetting/cddh/CDDHDOCUMENTS/CDDH_2012_007_en.pdf); Council of 
Europe, ‘Brussels Declaration adopted at the High-level Conference on the ‘Implementation of the 
European Convention on Human Rights, our shared responsibility’’ (27 March 2015) 
(http://justice.belgium.be/fr/binaries/Declaration_EN_tcm421-265137.pdf). 
3
 DROI policy paper on enhancing cooperation between the European Parliament and EU national 

parliaments on EU human rights policy. 
4
 See: The Mahe Declaration 2014,  Pipitea Declaration 2015, and Kotte Declaration 2016 on actions 

by parliamentarians to promote and protect human rights. 
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1.4. When it comes to human rights promotion and protection, the Scottish Parliament 
and Members of the Scottish Parliament (MSPs) are essential actors. MSPs are the 
representatives of the people, and the Scottish Parliament has the power and 
responsibility to establish a legislative framework favourable for human rights, to 
ensure implementation of international human rights obligations, to safeguard 
appropriate funding for human rights policies through the budgetary process, to 
scrutinise the Scottish Government, and to raise awareness for human rights issues. 

 The Commission recommends that MSPs build their capacity in relation to human 
 rights.  
 

1.5. In addition to the developing understanding of the role of the parliaments as human 
rights guarantors, significant work has been undertaken to set out guidance on how 
parliaments should interact and cooperate with National Human Rights Institutions. 
This includes in relation to legislation, reporting and engaging with international 
human rights mechanisms, raising awareness of human rights and monitoring the 
execution of human rights judgments. The Belgrade Principles which were adopted 
in 2012 highlight the important partnership between NHRIs and Parliaments.5 The 
Commission would welcome further discussion with the Scottish Parliament on how 
they can work together in accordance with the Belgrade Principles.  

 
 
2. PARLIAMENTARY STRUCTURES 
 

2.1. The Commission considers that the Scottish Parliament should have adequate 
internal structures to ensure that it can to fulfil its responsibility to protect and realise 
human rights. These structures should ensure rigorous, regular and systematic 
monitoring of the Scottish Government’s performance of its responsibilities to secure 
all human rights. 

  
 Specialised Human Rights Committee 
 

2.2. Traditionally the Scottish Parliament has mainstreamed human rights across its 
committees, but in 2016 it amended the remit of the Equal Opportunities Committee 
to specifically include human rights. The Scottish Human Rights Commission 
considers that the reformed Equality and Human Rights Committee (EHRiC) is a 
positive step in ensuring that human rights feature prominently and regularly on 
Parliament’s agenda. The creation of EHRiC also sends an important signal both 
within and outwith Parliament that human rights are being taken seriously. It is 
important that the EHRiC does not work in isolation, and the Commission welcomes 
EHRiC’s work to establish effective working relationships within and outwith 
Parliament. 

 
2.3. There is significant international evidence about the effectiveness of specialist 

committees.6 which has led to the following guidelines, which the Commission 
considers that the Parliament should follow:7  

 
2.4. In accordance with these guidelines specialist committees should be based on the 

following core Principles: 

                                            
5
 See Annex 1 

6
 See: Council of Europe, Background memorandum on the role of parliaments in implementing 

ECHR standards: overview of existing structures and mechanisms. 
7
 Principles and Guidelines on the Role of Parliaments in the Protection and realisation of the Rule of 

Law and Human Rights. 

Agenda Item 1 
30 November 2017 EHRiC/S5/17/29/1

https://www.law.ox.ac.uk/sites/files/oxlaw/background_memorandum_on_the_role_of_parliaments_in_implementing_echr_standards_-_overview_of_existing_structures_and_mechanisms.pdf
https://www.law.ox.ac.uk/sites/files/oxlaw/background_memorandum_on_the_role_of_parliaments_in_implementing_echr_standards_-_overview_of_existing_structures_and_mechanisms.pdf


CPR_032                                 Commission on Parliamentary Reform 
                                  Written views from the Scottish Human Rights Commission 
 

5 
 

  • Have remits that are broadly defined, focused on human rights in the  
  domestic context, and allows the committee to take into account all relevant 
  sources of human rights standards in both national and international law; 
  • Have powers that enable it to carry out its work effectively; and 
  • Be supported by specialised staff with expertise in human rights law and 
  policy, and who are independent from government and NGOs. 
 

2.5. The function of the specialised parliamentary human rights committee should be to 
inform parliamentary debate about human rights issues, including the following: 

  • Legislative scrutiny; 
  • Scrutiny of executive response to human rights judgements of courts; 
  • Scrutiny of compliance with and implementation of international human  
  rights obligations; 
  • Inquiries into topical human rights issues; 
  • Scrutiny of government policy generally for human rights compatibility; and 
  • Monitoring the adequacy of the national system for the protection of human 
  rights.  
 

2.6. (If resources permit, the specialised parliamentary human rights committee could 
also perform the following functions: 

  • Pre-legislative scrutiny 
  • Post-legislative scrutiny 
  • Scrutiny of secondary legislation. 
 

2.7. The specialised parliamentary human rights committee should adopt appropriate 
working methods, which are published and kept under regular review in the light of 
practical experience. These working methods should include: 

  • A priority policy and work programme; 
  • Decisions by consensus; 
  • Transparency; 
  • Civil society input; 
  • Regular reporting; and 
  • Follow up. 
 

2.8. The guidelines also suggests that Committee should be set up and run in a 
transparent process which commands public trust and confidence in the 
independence of the Committee; that members of the Committee should have a 
proven expertise and interest in human rights; and that the Chair should be elected 
by members of Parliament.  

 
2.9. The Commission welcomes the fact that EHRiC is already broadly in line with the 

guidelines. Experience from other countries with specialist committees shows that 
one of the key challenges is ensuring that the committee has the proper resources 
for the broad functions it is undertaking, particularly by having an adequate number 
of staff with expertise in human rights law and policy supporting the Committee, in 
the parliamentary legal service, and in the parliamentary research service.8 The 
Commission recommends that the Parliament should make do an assessment of 
resources available to EHRiC to establish how effectively they can deliver in 
accordance with the Guidelines outlined above and ensure that they are sufficient to 
deliver on its mandate. 

                                            
8
 B Chang and G Renshaw, Strengthening Parliamentary Capacity for the Protection and Realisation 

of Human Rights: Synthesis Report (Westminster Foundation for Democracy 2016) 
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 Other Committees 
 

2.10. In addition to the important role that EHRiC plays, it is important that human rights 
are fully mainstreamed into all of the Parliament’s work. The creation of EHRiC will 
help facilitate the adoption of a human rights approach for the Parliament, but there  
are other strategies to promote the systematic consideration of human rights in 
Parliament’s work. Within its area of competence, each parliamentary committee 
should consistently take human rights into consideration in both its legislative 
scrutiny and broader thematic work.  

 
2.11. In 2009 the Commission on Scottish Devolution reported that there had originally 

been concerns about the possibility of executive dominance in the context of the 
unicameral nature of the Parliament. It considered that this necessitated the 
counterweight of a powerful committee system. The Report raised concerns that 
despite the focus early on in the process on consultation and an evidence-based 
approach, the later amending stages are often rushed, giving outside interests 
insufficient opportunity to make representations. A related concern is that new 
provisions are sometimes introduced late in the process, shortly before the 
legislation is passed, thereby bypassing detailed scrutiny in committee.  

 
2.12. The Commission notes some good examples of Committees engaging with human 

rights considerations on issues such as on policing, prison monitoring, mental 
health, and land reform, but the Commission considers that the challenge is to make 
this systematic so that a robust human rights analysis is embedded into the 
Parliament’s processes and structures.   

 
2.13. The Commission welcomes the growing recognition of the value of the Concluding 

Observations from treaty monitoring bodies and recommendations from other 
international human rights bodies. Scottish Parliament Committees could be 
supported to use such recommendations as a framework for their work.  

 
2.14. In previous evidence to Parliament the Commission has suggested that the broader 

mainstreaming of human rights could be improved by a member of each committee 
being designated as a Human Rights Rapporteur. In the last session of Parliament 
the Justice Committee appointed such a Rapporteur which allowed for the building 
of expertise and specific committee time devoted to reporting on human rights 
issues. The Commission considers that the Scottish Parliament should explore the 
value of Human Rights Rapporteurs for each Committee.  

 
 
3. PARLIAMENTARY PROCESSES  
 

3.1. Those drafting the Scotland Act 1998 and setting in place its procedures understood 
the importance of including a variety of mechanisms by which the competence of an 
Act of the Scottish Parliament could be tested. Given the potentially serious 
consequences of an Act being found to have breached the Parliament’s legislative 
competence, a number of provisions are included in the Scotland Act which allow 
testing of legislative competence. However they have some significant limitations in 
terms of ensuring that the Parliament is able to fulfil its human rights mandate to 
protect, respect and fulfil human rights throughout all of the Parliaments functions. 
The Commission considers that the Scottish Parliament should review its processes 
to ensure that it properly fulfils its mandate a human rights guarantor. 
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 Pre-legislative Scrutiny 
 
 Statement of Competence by the Presiding Officer 
 

3.2. Section 31(2) of the Scotland Act sets out a requirement to makes a statement as to 
whether the provisions of a Bill would be within the legislative competence of the 
Parliament.9 The Presiding Officer is not obliged to seek any advice before making 
the statement, but in practice parliamentary lawyers provide advice, seeking 
counsel’s opinion when necessary. The legal advice informing the statement is 
never disclosed and is protected under the exemption for legal advice under 
Freedom of Information legislation.10  The Commission considers that the advice 
provided to the Presiding Officer to inform his decision should be made public to 
better inform both the Parliamentary consideration of the issues, but also to better 
allow the public to engage with the issues at stake.  

 
3.3. Currently the check on legislative competence relates only to the rights contained 

within the Human Rights Act 1998 and does not include wider consideration of the 
international human rights obligations that are within the competence of the Scottish 
Parliament.11 Along with the ECHR rights contained in Human Rights Act, the 
Parliament is also the guarantor of all human rights obligations in devolved areas, 
such as those contained in the relevant core UN treaties:  

  International Covenant on Civil and Political Rights (ICCPR) 
  International Covenant on Economic, Social and Cultural Rights (ICESCR) 
  International Convention on the Elimination of Racial Discrimination (ICERD) 
  Convention against Torture and other Cruel, Inhuman or Degrading  
  Treatment or Punishment (CAT)  
  Convention on the Elimination of Discrimination against Women (CEDAW) 
  Convention on the Rights of the Child (CRC)  
  Convention on the Rights of Persons with Disabilities (CRPD) 
 

3.4. Given important rights contained in the broader obligations the Commission 
considers that there would be value in a broader statement of compliance covering 
all of the international obligations. 

  
3.5. There is no restriction on the Parliament passing a bill in a situation where the 

Presiding Officer is of the view that it is not compliant. Equally, there is no guarantee 
that a bill that receives a statement of competence will not be challenged and 
perhaps be found to be outwith the competence of the Parliament. However, the 
Presiding Officer’s statement is an essential check on the exercise of power by the 
Government and there have been examples where, following an indication that 
competence may be at question, that the Government has amended a bill prior to 
introduction.12 

  
3.6. While the Presiding Officer’s statement is useful, there may be a risk that it offers a 

false sense of security to MSPs who may rely on the statement of competence, 
without having the benefit of seeing the legal advice which will have identified 
potential risks.  

                                            
9
 This is reflected in Rule 9.3.1 of the Standing Orders of the Scottish Parliament 

10
 Freedom of Information (Scotland) Act 2002, s 30. 

11
 Para 7(2) of sched 5 to the Scotland Act 1998. 

12
 Convention Rights Proceedings (Amendment) (Scotland) Bill 
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3.7. There is also an issue in that there is no procedural mechanism which permits or 

requires the Presiding Officer to re-evaluate the decision on competence at later 
stages of the bill. There is no procedure whereby the Presiding Officer could 
consider the competence of an amendment to a bill, or in relation to subordinate 
legislation. Given the significant number of amendments to the Bills and the wide 
ranging impact of subordinate legislation, the lack of this procedural check is an 
issue. The Commission considers that additional checks for human rights 
compliance should be put in place for amendments and subordinate legislation.  

 
 Statement of Competence by the Person in Charge of the Bill 
 

3.8. Section 31(1) of the Scotland Act 1998 as amended by the Scotland Act 2012 
provides that the person in charge of the bill must make a statement that he or she 
considers the bill to be within the competence of the Parliament, but as with the 
statement of the Presiding Officer, the legal advice supporting the statement does 
not need to be disclosed and similar statements are not required for amendments.   

 
3.9. The Standing Orders of the Parliament reflect this at Rule 9.3, providing that a 

person in charge of a bill must provide not only a statement of compliance, but also 
a policy memorandum which includes an assessment of the effects, if any, of the bill 
on human rights and other matters.13 This policy memorandum may be significant in 
assessing the compatibility of legislation with Convention rights, particularly in 
applying the test of proportionality.14 However, these policy memoranda are often 
limited in their scope. The Scottish Human Rights Commission considers that 
effective and transparent Human Rights Impact Assessments15 are necessary to 
ensure that human rights and a culture of human rights can be systematically 
mainstreamed and embedded into the law, as well as policies, practices , 
procedures and priorities of government, public and private bodies.16  

 
 The Legislative Process 
 

3.10. The Scotland Act provides minimum requirements for the process to be followed by 
the Parliament in passing bills. Section 36(1) requires there to be at least three 
distinct stages of scrutiny for bills: a stage when members can debate and vote on 
the general principles of the bill; a stage when they can consider and vote on its 
details; and a final stage when the bill can be passed or rejected. 

  
3.11. Given the short amount of time available for plenary consideration, the vast   bulk of 

scrutiny takes place in Committees. As set out above the Committee structure 
should be further developed to ensure robust human rights scrutiny and informed 
debate on the human rights implications of legislative measures. The Commission 
considers that in order for this scrutiny to be effective, MSPs must have access to 
expert analysis of the human rights issues. In addition, for the public to have 
confidence in the decisions of MSP, there needs to be an increased level of 
transparency through publically available committee papers, and through robust 
debate of the issues on the public record. 

                                            
13

 This is compulsory for Government and Members’ Bills, but optional for Committee Bills. 
14

 A v Scottish Ministers 2002 SC(PC) 63 at 66, 2001 SLT 1331 at 1334m, per Lord Hope of 
Craighead. 
15

  Human Rights Impact Assessment: Review of Practice and Guidance for Future Assessments see: 
www.scottishhumanrights.com 
16

 Belgrade Principle 31. 
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4. SCRUTINY OF COMPLIANCE WITH AND IMPLEMENTATION OF INTERNATIONAL 

HUMAN RIGHTS OBLIGATIONS 
 

4.1. In the preamble to the 2013 United Nations Human Rights Council resolution on the 
role of Parliaments, the Council  

  “acknowledged the crucial role that parliaments play, inter alia, in translating 
  international commitments into national policies and laws, and hence in  
  contributing to the fulfilment by each State Member of the United Nations of 
  its human rights obligations and commitments and to the strengthening of the 
  rule of law.”17 
 

4.2. Under the Belgrade Principles, Parliaments and NHRIs are encouraged to jointly 
develop a strategy to follow up systematically the recommendations made by 
regional and international human rights mechanisms.  

 
 Scrutiny of State’s Compliance with Existing International Human Rights 
 Treaties 
 

4.3. Committees of the Scottish Parliament could play an increased role in relation to the 
periodic reports made by the Scottish Government as part of the UK Governments 
reporting to the UN treaty bodies. The UK is a signatory to a number of human rights 
treaties including seven of the nine core UN human rights treaties18, each of which 
requires a periodic report to a UN committee of experts.  

 
4.4. While the UK is the State Party to human rights treaties, the UN treaties bodies have 

increasingly recognised the importance of addressing devolved issues distinctly and 
they routinely make concluding observations in relation to Scotland.19 The Scottish 
Government is increasingly playing a role in relation to reporting, often producing 
reports on implementation of human rights obligations within devolved 
competence.20 The Commission considers that these reports should be submitted to 
the Parliament for scrutiny by relevant Committees. Such scrutiny at the domestic 
level could usefully inform the internationally scrutiny process. 

 
4.5. The Commission also recommends that Committees should also consider directly 

engaging with treaty bodies by sending any relevant reports, and could in 
appropriate cases consider sending a representative of the Committee to attend any 
relevant hearing before the monitoring bodies. 

 
4.6. Following its consideration the treaty body issues a number of recommendations to 

the State in the form of concluding observations. The Commission considers that 
Committees would find value in monitoring the Scottish Government’s response to 
the Concluding Observations of the UN treaty bodies and seeking opportunities to 
follow up the most significant of the recommendations contained in those 
Observations. 

 
 
 
 

                                            
17

 UN Human Rights Council Resolution 22/15 (2013). 
18

 http://www.scottishhumanrights.com/international/international-treaty-monitoring/ 
19

 See: http://www.ohchr.org/EN/Countries/ENACARegion/Pages/GBIndex.aspx 
20

 See: https://beta.gov.scot/policies/human-rights/our-international-obligations/ 
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 Scrutiny of State’s Compliance through the Universal Periodic Review 
 

4.7. Along with the regular examination by treaty bodies, the UN’s Human Rights Council 
undertakes a regular review of every State’s compliance with all human rights 
obligations. Parliaments are increasingly being seen as crucial to the effectiveness 
of the Universal Periodic Review.21 

 
4.8. Parliamentarians are now often included as members of national delegations to the 

UPR and at other stages of the process (see Human Rights Council Resolution 
26/29 (2014)).  

 
4.9. The Commission considers that given the broad nature of the UPR process, there 

should be involvement across the Committees with the process and that Scottish  
UPR reports should be debated by the Parliament as a whole. 

 
 
5. SCRUTINY OF SCOTTISH GOVERNMENT RESPONSE TO HUMAN RIGHTS 

JUDGMENTS OF COURTS 
 

5.1. The Joint Committee on Human Rights receives a regular report on human rights 
judgments against the UK, but there is a not a systemic process of reporting in 
relation to Scottish judgments.  

 
5.2. While there is merit in various Committees considering judgments that fall within 

their remits, the Commission considers that it would also be useful for EHRiC to 
undertake regular scrutiny of the Scottish Government’s response to domestic and 
international court judgments concerning human rights in devolved matters, with a 
view to reporting to Parliament on the promptness and adequacy of the Scottish 
Government’s response. 

 
5.3. To facilitate such scrutiny, the Parliament could consider a requirement that the 

Scottish Government to report at least annually to Parliament on its responses to 
human rights judgments. 

 
 
6. BUDGET 
 

6.1. National budgets have a significant and direct bearing on which human rights are 
realised and for whom. Guaranteeing enjoyment of human rights by all requires the 
allocation of resources. To facilitate the implementation of civil, cultural, economic, 
political and social rights nationwide it is important for Scotland’s budgetary efforts to 
be aligned with its human rights obligations. The Scottish Parliament has an 
important role in the determination of budgetary allocations and should seek to use 

                                            
21

 UNHRC Resolution 30/14 'Contribution of parliaments to the work of the Human Rights Council and 

its universal periodic review' (1 October 2015); Opening Statement by Deputy High Commissioner for 

Human Rights Flavia Pansieri at the Side Event on the role of Parliaments in the work of the HRC, in 

particular the UPR (22 June 2015). 
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all appropriate opportunities to ensure that due priority is given in the setting of the 
budgets to the fulfilment of the State’s human rights obligations. 

 
6.2. A rights-based approach to the budget demands that policy choices be made on the 

basis of transparency, accountability, non-discrimination and participation. These 
principles should be applied at all levels of the budgetary process, from the drafting 
stage, which should be linked to the national development plans made through 
broad consultation, through approval by parliament, which in turn must have proper 
amendment powers and time for a thorough evaluation of proposals, implementation 
and monitoring. 

 
6.3. Budget analysis is a critical tool for monitoring gaps between policies and 

 action, for ensuring the progressive realisation of human rights, for advocating 
 alternative policy choices and prioritisation, and ultimately for strengthening the 
 accountability of dutybearers for the fulfilment of their obligations. 
 

6.4. Then, in monitoring Scottish Government spending, the Parliament can, if 
necessary, hold the Government accountable for inadequate performance in the 
area of human rights. The use of human rights indicators can help to better 
understand existing gaps and challenges and make the budget cycle more 
amenable to stakeholder engagement, transparency, objectivity and accountability. 

 
6.5. The Commission recommends that the Scottish Parliament takes a human rights 

based approach to its scrutiny of the Scottish budget. 
 

 
7. BUILDING CAPACITY – AND EVALUATING EFFECTIVENESS 
 

7.1. It is essential that MSPs have a broad understanding of human rights and their role 
as human rights guarantors. The Commission has already begun discussions with 
the Parliament around how the Parliament can best support training of members. 
The Commission notes the particularly the following handbooks: 
 
 Human Rights Handbook for Parliamentarians N° 26 - United Nations and the 
 Inter-Parliamentary Union 2016.22  

 
 Human Rights And Parliaments: Handbook For Members And Staff -  
 International Bar Association and the Westminster Consortium 2011.23 

 
7.2. It is also important that the Scottish Parliament is able to be able to rely on expert 

advice from staff trained in human rights. The United Nations Declaration on Human 
Rights Education and Training requires States to ensure that both officials and civil 
servants have adequate training in human rights.24 

 

                                            
22

 http://www.ipu.org/PDF/publications/hrights-en.pdf  
23

 

http://www.ibanet.org/Human_Rights_Institute/About_the_HRI/HRI_Activities/Parliamentary_Strength

ening.aspx 

24
 Article 7 United Nations Declaration on Human Rights Education and Training, General Assembly 

resolution 66/137. 
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7.3. The Commission recommends that the Scottish Parliament develop training on 
human rights for MSPs and staff based on international developing practice.  

 
 
 
8. PARTICIPATION 
 

8.1. A parliament that truly represents the full diversity in society and that has the means 
at its disposal to represent the views of its constituents and hold the executive to 
account is a very powerful tool to avoid conflict, overcome divisions in society and 
uphold human rights. The Commission welcomes the fact that the Scottish 
Parliament has accessibility and power sharing as core principles and is committed 
to representative of all segments of society and promote an inclusive decision-
making model. There are numerous examples of Parliament and its Committees 
taking steps to increase participation, but the Commission considers that more could 
be done to improve participation.  

 
8.2. Fundamentally, human rights require that the voices of people whose rights are at 

stake are central to the processes of law and decision making.  Embedded and 
meaningful participation can ensure that laws and policies are responsive to the 
particular needs of disadvantaged groups. A failure to include mechanisms to satisfy 
these procedural requirements of participation, access to information and 
transparency and due process in decision making may in some circumstances 
amount to violations of these international obligations. 25 

 
8.3. Human rights protections therefore give weight to participation, involvement and 

transparency in public service provision and models of co- production being 
adopted.26  

 
8.4. The Commission believes that there is an opportunity for the Parliament structures, 

in particular the Committees, to strengthen  meaningful participation  of people with 

direct lived experience of the issues being addressed.  

 

SHRC 

February 2017 

                                            
25

 Report of the High Commissioner for Human Rights on implementation of economic, social and 
cultural rights; 8 June 2009; E/2009/90; para 33 
26

The UN Convention on the Rights of Persons with Disabilities also includes procedural obligations of 
participation requiring that in other decision-making processes concerning issues relating to persons 
with disabilities States “shall closely consult with and actively involve persons with disabilities, 
including children with disabilities, through their representative organisations” (article 4 (3)). Article 8 
of the ECHR also confers a right of participation in decision making in some circumstances where 
Article 8 rights are at stake e.g. Taskin and other v. Turkey (Application no. 46117/99), 10 November 
2004 regarding environmental matters; McMichael v United Kingdom (1995) 20 EHRR 205; TP&KM v 
UK (Application No. 28945/95 – Judgment 10 May 2001). 
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Written Submission to the Equality and Human Rights Committee 
 
I agree with each of  the points  raised  in  the Oxford Human Rights Hub  report. They have 
crystallised each of the issues which arise for Equality Law as a result of Brexit, eg. the status 
of existing and  future decisions of  the Court of  Justice of  the European Union after Brexit 
day,  the effect of  the  current  incarnation of  the EU Withdrawal Bill on Equality Law as  it 
currently  stands,  the potential  for a preamble or a non‐retrogression  clause  in  the Bill as 
regards Equality Law, the impact on Human Rights and worker’s rights, etc. 
 
However, what  the Oxford  report  does not  really  address  is  the  impact of Brexit on  the 
devolution framework in Scotland and particularly as regards Equality Law. 
 
I have written about the  impact of the partial devolution of Equality Law as a result of the 
Smith Commission, i.e. the devolution of power to legislate on the representation of people 
possessing any one of the nine protected characteristics on public boards as non‐executive 
appointments: please see the attached article I wrote which has been published in a journal 
called the Edinburgh Law Review. 
 
My additional thoughts are that the main devolved area of Equality Law is currently affected 
by the embargo on positive discrimination/affirmative action in EU Equality Law: please see 
the discussion  in pages 374‐375 of  the  attached  article and  the  case  law of  the Court of 
Justice  of  the  EU  cited.  In  this  context,  positive  discrimination/affirmative  action means 
quotas  (without  ‘saving  clauses’)  prohibiting  claimants  who  do  not  possess  protected 
characteristics from making claims where they are disadvantaged by positive discrimination 
schemes, etc. This  is different from positive action, which  is currently allowed, e.g. ‘targets 
with saving clause’ schemes, which  is the model that the Gender Representation on Public 
Boards (Scotland) Bill adopts. 
 
To my mind,  in theory, the effect of Brexit  is that  it will enable the Scottish Parliament to 
pass positive discrimination  legislation  as  regards  the  representation of persons with  the 
nine protected characteristics.  In  theory, this would be possible, but at a practical  level,  it 
will  demand  the  introduction  of  a  section  in  the  Equality  Act  2010  by  the Westminster 
Parliament, since sections 158 and 159 of the Equality Act 2010 only permit positive action 
and  not  positive  discrimination.  As  such,  the  co‐operation  of  Westminster  would  be 
required, as what is devolved in Scotland is reliant on what is contained in the Equality Act 
2010 and at  the moment,  that  legislation  implicitly  reflects  the EU prohibition on positive 
discrimination. 
 
On  a  separate note, but  at  a much broader  level,  in  the  absence of  a preamble or non‐
retrogression  clause  in  the  EU Withdrawal  Bill  (see  the  discussion  in  the Oxford  Human 
Rights  Hub  Report)  Brexit  provides  the Westminster  Parliament with  the  opportunity  to 
reform areas of Equality Law. In my view, the following areas are vulnerable to law reform: 
 

 The  Introduction  of  small  business  exemptions,  i.e.  reforming  the  law  to  exclude 
employers with fewer than 10 or 20 employees from compliance with Equality Law; 
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 The  prohibition  of  associative  or  perceptual  discrimination  claims,  e.g.  claims  by 
persons who do not possess one of the nine protected characteristics, but who are 
associated with someone who does possess one of them (e.g. a son or daughter) or 
where  the claimant  is perceived  to possess one of  those protected characteristics. 
These  ideas  of  associative  and  perceptual  discrimination  were  introduced  by  EU 
Equality Law in the Coleman case; 

 The class of individual currently protected by Equality Law is very wide as a result of 
the  case  law  of  the  Court  of  Justice  of  the  European Union. When  Brexit  occurs, 
there is the potential for that scope to be narrowed; 

 As regards remedies, the introduction of caps on compensation that can be awarded 
in respect of successful discrimination claims is possible, e.g. similar to the maximum 
cap on awards for unfair dismissal; 

 The  proposed  legislation  to  be  introduced  by  the  EU  on  work‐life  balance  and 
Accessibility is unlikely to be introduced into the UK as a result of Brexit. 

 
I hope that the above gives sufficient and adequate ventilation of the issues. 
 
Kind regards, 
 
David 
 
David Cabrelli 
Senior Lecturer in Commercial Law 
School of Law 
University of Edinburgh 
 
24 November 2017 
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sanction in a referendum.26 If that is so, why do the Scottish people not require to
sanction the equivalent change for the Scottish Parliament? There was no attempt to
engage with that issue by the Smith Commission, nor by the UK Parliament, as the
2016 Act made its way through the legislative process. That, however, is as much
to do with the ad hoc approach to referendums as with the piecemeal reform of
devolution.

All this suggests that despite the desire for a “cohesive” package of reforms, the
most recent Scotland Act represents no more than a staging post (albeit a significant
one) on the continued journey of devolution. The need for a comprehensive review
of the operation of the devolution system remains and the 2016 Act simply reinforces
that need rather than resolving it. No doubt the Scotland Act (version 4) will be along
in due course.

Paul Reid
Ampersand Stable

(Thanks are due to Dr Daniel Carr and Prof Aileen McHarg for their helpful
comments on an earlier draft of this note.)

EdinLR Vol 20 pp 372-376
DOI: 10.3366/elr.2016.0370

The Devolution of Competence in Equalities Law

The transfer of legislative competence to the Scottish Parliament in the field of
equalities law was never intended to be particularly radical in scope. Having made
it clear that the ability to legislate on equal opportunities – such as the Equality
Act 2010 – would continue to be reserved to Westminster, clause 60 of the Smith
Commission Report (“Smith”)1 went on to craft some exceptions in rather cryptic
terms. Smith provided that these exceptions would apply in the case of “the
introduction of gender quotas in respect of public bodies in Scotland . . . [and
the power to] legislate in relation to socio-economic rights in devolved areas”. The
purpose of this short article is to reflect on how section 37 of the Scotland Act 2016
operationalises the intention of Smith, including the implications of the conferral of
power in favour of the Scottish Parliament to introduce legislation which encourages
the appointment of under-represented groups to non-executive posts on the boards
of public bodies.

26 House of Lords Select Committee on the Constitution, Referendums in the United Kingdom (HL Paper
99, 2009-10) para 94.

1 The Smith Commission, Report of the Smith Commission for Further Devolution of Powers to the
Scottish Parliament (2014). For general commentary on Smith, see A Page, “The Smith Commission
and further powers for the Scottish Parliament’ (2015) 19 EdinLR 237.
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A. THE SMITH COMMISSION RECOMMENDATION
At present, equal opportunities policy in the UK, as enshrined in the Equality
Acts of 2006 and 2010, protects persons with any one of nine prescribed protected
characteristics, namely sex, race, disability, age, religion or philosophical belief,
sexual orientation, marital/civil partnership status, pregnancy and maternity, and
gender reassignment.2 Individuals with any one of these protected characteristics
are protected from the commission of statutory delicts – namely direct and
indirect discrimination, harassment, and victimisation3 – in connection with their
employment, education, access to goods, facilities and services, the management of
premises, and in the exercise of public functions. By specifically reserving the power
of the UK Parliament to pass legislation repealing or modifying the terms of the
Equality Act 2010 and subordinate legislation passed pursuant to that statute, Smith
clearly intended to ensure that a level playing field was maintained across the UK in
the field of equal opportunities. However, Smith recognised that there was a case for
devolved competence in connection with the application of gender quotas in respect
of the appointment of individuals onto the boards of public bodies in Scotland, as well
as in the context of socio-economic rights in fields that are in the gift of the Scottish
Parliament. Nonetheless, the rationale for such limited devolution of competence
in the field of gender quotas and socio-economic rights was left unspecified. Seen
from this perspective, it was understood that a modest level of divergence in the field
of equal opportunities law would be permissible north of the border. However, as
will become clear, the extent of any divergence will be restricted on account of the
exigencies of European anti-discrimination law.

B. THE SCOTLAND ACT 2016 (“SA 2016”)
The provisions of section 37 of SA 2016 make a number of modifications to section
L2 of part 2 of schedule 5 to the Scotland Act 1998 (“SA 1998”), which governs
the reservation of legislative competence to the Westminster Parliament in the
field of equal opportunities, together with its related exceptions, where the Scottish
Parliament is afforded the power to legislate. On close examination of the terms of
section 37, four particular points deserve to be mentioned.

First, in contrast to the recommendations of Smith, there is no specific reservation
of competence in respect of the future repeal or modification of the provisions
of, or policy areas covered by, the Equality Act 2010. Instead, the field of “equal
opportunities” is reserved, which is defined in SA 1998 as:4

the prevention, elimination or regulation of discrimination between persons on grounds of
sex or marital status, on racial grounds, or on grounds of disability, age, sexual orientation,
language or social origin, or of other personal attributes, including beliefs or opinions, such
as religious beliefs or political opinions.

2 Equality Act 2010 ss 5-12.
3 Equality Act 2010 ss 13, 19, 26 and 27. In the case of disability, there are two additional legal concepts

which serve to protect disabled persons, namely “discrimination arising from disability” and “the duty to
make reasonable adjustments”.

4 SA 1998 Sch 5 part 2 s L2.
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In itself, the failure to reserve competence to Westminster by specific reference to
the policy fields covered by the Equality Act 2010, but instead to do so in respect
of the aforementioned definition of “equal opportunities”, may seem unremarkable.
However, if one compares the protected characteristics, what is particularly revealing
is that there is a mismatch between those included in the aforementioned definition
and those specified in the Equality Act 2010. The net effect is that the Scottish
Parliament is deprived of the power to legislate to protect persons on the grounds
of language, social origin, opinions and political opinions5 in addition to the nine
protected characteristics prescribed in the Equality Act 2010. To that extent, the
definition of “equal opportunities” is over-inclusive of the Equality Act 2010. On the
other hand, it should be stressed that it is also under-inclusive insofar as the Scottish
Parliament may introduce legislation in respect of pregnancy/maternity and gender
reassignment, but only inasmuch as these characteristics can be interpreted as failing
the test of being “personal attributes”. For obvious reasons, this is unlikely.

The second observation is that section 37(3) then introduces two exceptions, where
it is specifically recognised that the Scottish Parliament has legislative competence.
The first, in effect, affords the Scottish Parliament the power to legislate on equal
opportunities in respect of the inclusion of persons with any one of the nine protected
characteristics in non-executive posts on the boards of Scottish public authorities
exercising devolved functions or a mixture of reserved and devolved functions. The
second exception confers upon the Scottish Parliament the competence to pass
legislation on equal opportunities in relation to the Scottish functions of any Scottish
public authority or cross-border public authority. A “carve-out” from this second
exception is then drawn, whereby competence to amend the Equality Act 2010 is
reserved to Westminster in relation to the Scottish functions of any Scottish public
authority or cross-border public authority. However, a “carve-out” from that “carve-
out” to the second exception is then stipulated, insofar as power is conferred on the
Scottish Parliament to introduce legislation that improves upon the rights provided
by the Equality Act 2010 in relation to the Scottish functions of any Scottish public
authority or cross-border public authority.

In this way, section 37 of SA 2016 enables the Scottish Parliament to engage in
positive action in respect of Scottish or cross-border public authorities exercising
Scottish functions. As such, a greater degree of power than Smith envisaged has

5 Discrimination against an individual on the basis of his/her political beliefs or opinion is not unlawful
under the Equality Act 2010: see Redfearn v Serco Ltd [2006] ICR 1367 at 1371F per Mummery LJ, on
which, see J Lewis, “Discriminating against a discriminator’ (2006) 65 CLJ 508. For a more circumspect
perspective of the proposition that can be derived from this case, see A McColgan, “Class wars? Religion
and (in)equality in the workplace’ (2009) 38 Industrial LJ 1 at 8. However, it must be stressed that
political opinion is a protected characteristic in Northern Ireland by virtue of the Fair Employment
and Treatment (Northern Ireland) Order 1998 (SI 1998/3162) (on which, see McConkey v the Simon
Community [2009] IRLR 757). Furthermore, in response to the decision of the European Court of
Human Rights in Redfearn v UK [2013] IRLR 51, the UK Government introduced a rule whereby any
employee who alleges that he/she has been dismissed on the basis of his/her political affiliation does
not require to have a minimum of two years’ continuous service in order to be eligible to claim unfair
dismissal, on which, see s 108(4) of the Employment Rights Act 1996.
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been devolved to Holyrood, enabling positive action schemes to be pursued in this
context, i.e. arrangements adopted by such Scottish or cross-border public authorities
exercising Scottish functions which entail the favourable treatment of persons with
one of the nine protected characteristics where they are equally qualified compared
with counterparts not possessing the relevant protected characteristic. However, the
Scottish Parliament’s scope of action here is rather limited: positive action is lawful,
but positive discrimination, i.e. more favourable treatment such as that envisaged
by a “hard quota”, would be prohibited since this is contrary to EU law.6 Positive
discrimination is unlawful for the simple reason that it constitutes reverse direct
discrimination, i.e. less favourable treatment of persons not possessing one of the nine
protected characteristics for the very reason that they do not possess it. Admittedly,
the distinction between positive action and positive discrimination is a fine one, but
the essential difference is that any scheme or arrangement designed to favour persons
falling within one of the protected characteristics where they are equally qualified
with a person not falling within that protected characteristic – as a kind of “tie-break”
situation – is recognised to be lawful positive action, so long as it is possible to establish
two criteria: first, that individuals falling within the relevant protected characteristic
have been disadvantaged or under-represented in the sense of having faced historic
structural barriers to inclusion or access to services; and second, that the scheme
or arrangement provides for a “saving clause”, which applies in exceptional cases
to enable persons not possessing that characteristic to be favoured where there are
compelling reasons specific to that group to tilt the balance in their favour.

A further aspect of section 37 of SA 2016 is its complete silence regarding where
competence lies to amend or repeal the Equality Act 2006. Having been specifically
identified as reserved in clause 32 of the Scotland Bill, the relevant wording was
removed during the passage of the Bill through the Westminster Parliament. The end
result is that there is no mention of the Equality Act 2006 at all in SA 2016. This begs
the question as to the implications of this omission and whether the definition of equal
opportunities in SA 1998 might be broad enough to reserve legislative competence to
Westminster in this particular context. Bearing in mind that that definition is drawn
rather widely, covering the prevention, elimination, or regulation of discrimination,
it is very likely that the mischief of the Equality Act 2006 will be caught within the
reservation, since the 2006 Act governs the constitution, powers, and enforcement
prerogatives afforded to the Equality and Human Rights Commission (“EHRC”). On
this interpretation, the Scottish Parliament has no power to pass legislation repealing
or amending the Equality Act 2006, including the powers of the EHRC, albeit that
the second exception identified above will be relevant insofar as the EHRC can be
classified as a cross-border public authority exercising Scottish functions in respect of
its activities north of the border.

6 Eckhard Kalanke v Freie Hansestadt Bremen [1995] ECR I-3051; Marschall v Land Nordrhein
Westfalen [1998] IRLR 39; Re Badeck & Others [2000] All ER (EC) 289; Katarina Abrahamsson,
Leif Anderson and Elisabet Fogelqvist [2000] ECR I-5539; Lommers [2002] ECR I-2891; and EFTA
Surveillance Authority v Kingdom of Norway [2003] IRLR 318.
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Finally, of particular importance is the discrepancy between the Smith
recommendation that the Scottish Parliament be empowered to pass legislation
prescribing gender quotas in respect of the appointment of members onto public
bodies in Scotland, and the terms of section 37 of SA 2016. The latter differs in
two respects insofar as it is both over- and under-inclusive of Smith. First, it enables
the Scottish Parliament to introduce legislation in connection with the inclusion of
persons with protected characteristics on the boards of Scottish public authorities
exercising both reserved and devolved functions or no reserved functions. In this way,
the powers of the Scottish Parliament are more extensive than that recommended by
Smith, since as well as gender/sex, it may legislate with regard to quotas in respect
of the other eight prescribed protected characteristics. However, section 37 is under-
inclusive of Smith, since it restricts the Scottish Parliament’s power to legislate on the
appointment of persons to non-executive posts on public bodies in Scotland. Whilst
this provision arguably reduces the scope of the Scottish Parliament’s competence
when viewed in the context of Smith, it is argued that this limitation is dwarfed by
the over-inclusivity generated by the extensive “protected characteristics” power in
respect of quotas.

C. CONCLUSION
On balance, the terms of section 37 of SA 2016 appear to go beyond the
recommendations in Smith. As such, it casts the net of the Scottish Parliament much
wider in relation to legislative competence. This is particularly so in relation to quota
schemes for public bodies. In light of the intention of the Scottish Government to
introduce quotas in respect of appointments to public boards,7 the devolution of such
power is timely.

David Cabrelli
University of Edinburgh

EdinLR Vol 20 pp 376-382
DOI: 10.3366/elr.2016.0371

Scotland Act 2016:
Further Tax Powers Come North

Once the fiscal provisions of the Scotland Act 2016 (“SA 2016”) are fully
implemented, around half of Scotland’s expenditure will be financed directly from the
Scottish tax base. This will bring Scotland’s obligation to raise its own revenue more

7 See Scottish Government, Women on Board, Quality Through Diversity: Scottish Government
Consultation on the Introduction of Gender Quotas on Public Boards, available at http://www.gov.
scot/Resource/0044/00449321.pdf.
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The European Union (Withdrawal) Bill 
 
The Commission has identified a number of implications and opportunities for 
equality and human rights protections in the context Brexit. As well as the need to 
secure that there is no regression in our existing equality and human rights 
protections, the Bill presents opportunities to ensure the UK continues to be a global 
leader on equality and human rights.  
 

1. Retaining existing equality and human rights protections 

Commission’s recommendation 
The Government should ensure that all existing EU law protections for equality and 
human rights are incorporated into UK law following Brexit.  
 
Our analysis 
Above all, it is vital that we ensure all existing EU law protections for equality and 
human rights are incorporated into UK law when we leave the EU.  
 
The White Paper sets out the Government’s general commitment that “wherever 
possible” existing EU law rights, will be incorporated into UK law.  
 
The Government has indicated that the Bill will provide that CJEU case law in place 
at the time the UK exits the EU will be given the same binding, or precedent, status 
in our courts as decisions of our own Supreme Court. This would mean that, while 
treating the CJEU’s former decisions as normally binding, the Supreme Court could 
depart from them “when it appears right to do so.” The Government is “also 
examining whether it might be desirable for any additional steps to be taken to give 
further clarity about the circumstances in which such a departure might occur.” 
 
It is essential that the Bill is carefully scrutinised to ensure that all current protections 
for equality and human rights, including those in unincorporated EU law, are 
incorporated into UK law. These include: 
 

• rights in EU treaties that can be relied on directly in domestic courts such 
as the right to equal pay in Article 157 of the Treaty on the Functioning of 
the European Union (TFEU) 

• directly applicable EU Regulations, for example governing rights of 
disabled people to access transport 

• rights in EU Directives which the Government have not incorporated in UK 
law, such as certain provisions of the EU Trafficking Directive 

• rights in CJEU case law, for example governing the calculation of holiday 
pay entitlements for workers.  
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2. Limiting the use of delegated powers 

Commission’s recommendation 
The Bill should explicitly rule out the use of delegated powers, including Henry VIII 
powers, to make any significant policy changes to equality and human rights law.  
 
Our analysis 
The Bill will convert the body of EU law, as it stands when we leave the EU, into 
domestic law. However, a proportion of the converted law will not function effectively 
once we have left the EU unless changes are made to adapt it, for example, 
because it refers to an EU institution or reciprocity from EU Member States. The Bill 
will therefore provide a power to Ministers, in the UK and devolved governments, to 
“correct the statute book, where necessary, to rectify problems occurring as a 
consequence of leaving the EU” through secondary legislation.  
 
The Government has acknowledged that the purpose for which delegated powers 
can be used should be limited.  
 
To ensure the Bill safeguards current equality and human rights protections, it should 
include a clause that explicitly rules out the use of delegated powers by the UK and 
devolved governments to make any significant policy changes to equality and human 
rights laws, including: 
 

• core legislation such as the Equality Acts 2006 and 2010 and the Human 
Rights Act 1998 

• other primary legislation, such as the Employment Rights Act 1996 and the 
Modern Slavery Act 2015 

• all relevant secondary legislation, such as the Working Time Regulations 
1998. 

 
Where more mechanical changes are required to equality and human rights laws, 
they should only be made by procedures that allow for rigorous parliamentary 
scrutiny, such as the affirmative procedure.  
 

3. A Constitutional Right to Equality 

Commission’s recommendation 
Introduce a Constitutional Right to Equality, applicable across the UK, on the face of 
the Bill.  
 
Our analysis 
The Bill presents an opportunity to protect domestic equality rights on leaving the EU 
by introducing a Constitutional Right to Equality. 
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The right would enable us to test our own laws and state actions against our 
fundamental right to equality. This would ensure that equality has the same status in 
UK law as other fundamental rights, such as the right to a fair trial, and allow 
parliamentary committees to scrutinise legislation in relation to this fundamental 
right.   
 

4. Ensure protections in the Charter are retained  

Commission’s recommendation 
Rights contained in provisions of the EU Charter of Fundamental Rights (the 
Charter), which have equivalent UN treaty rights, should be brought into UK law. 
 
Our analysis 
The Government has stated that “the removal of the Charter from UK law will not 
affect the substantive rights from which individuals already benefit in the UK.” 
However some Charter rights, for example relating to children and older people, 
have no equivalent protection in UK law at a constitutional level, such as those 
protected in the Human Rights Act. 
   
The White Paper notes that many of the rights protected in the Charter are also 
found in UN and other international treaties which the UK has ratified. However, the 
UK has not incorporated UN human rights treaties so they do not have direct effect 
in domestic law.  
 
Substantive rights currently protected by the Charter should therefore be fully 
protected in domestic law, by incorporating equivalent UN treaty rights which the UK 
has ratified. 
 
This could be achieved by giving such rights the same status as Convention rights in 
the Human Rights Act, whilst taking into account that some of these rights may fall 
within the competence of the devolved administrations. 
 

5. Ensure the UK keeps pace with international case law  
 

Commission’s recommendation 
The UK Government should consider how to ensure our courts keep up with future 
case law developments at the CJEU, and courts in other countries that share our 
values. 
 
Our analysis 
EU case law has had an important impact on equality rights in the UK. The CJEU’s 
interpretation of the Equality Directives has extended protection domestically, 



Agenda Item 2  EHRiC/S5/17/29/4 
30 November 2017 
 

 
 

4 
 

including when relying on the Charter. For instance, it is no longer lawful to charge 
men and women different premiums for insurance because of the Test-Achats case.  
 
Although the White Paper indicated existing CJEU case law would be preserved, it 
stressed that the Bill would not provide any role for the CJEU in the interpretation of 
new law, and our domestic courts would not be required to consider future CJEU 
jurisprudence.  
 
In order to remain at the forefront of protection for equality and human rights, it is 
important that our courts should continue to be able to take account of developments 
in the law, both in the EU, and in other parts of the world where our values are 
shared. The Government should therefore ensure that the Bill does not prevent our 
courts from doing so. 

About the Equality and Human Rights Commission 

The Equality and Human Rights Commission is a statutory body established under 
the Equality Act 2006.  It operates independently to encourage equality and diversity, 
eliminate unlawful discrimination, and protect and promote human rights.  It 
contributes to making and keeping Britain a fair society in which everyone, 
regardless of background, has an equal opportunity to fulfil their potential. The 
Commission enforces equality legislation on age, disability, gender reassignment, 
marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex 
and sexual orientation. It encourages compliance with the Human Rights Act 1998 
and is accredited by the UN as an ‘A status’ National Human Rights Institution. Find 
out more about the Commission’s work at: www.equalityhumanrights.com 
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Introduction 

The Equality and Human Rights Commission (the Commission) has 

been given powers by Parliament to advise on the equality and human 

rights implications of laws and proposed laws. The Commission’s 

independent advisory role is crucial in ensuring the legislative changes 

that flow from the UK’s decision to leave the European Union fully 

deliver the Government’s commitment to non-regression on a range of 

social justice issues, including workers’ rights and the protections in the 

Equality Acts 2006 and 2010. Our analysis indicates that the Bill, as 

presently drafted, will not achieve this objective.  

The Commission set out its full position on the EU (Withdrawal) Bill in 

our Second Reading Briefing.1 We have adopted a five-point approach 

to achieve the Government’s aim of non-regression: 

1. rule out the use of delegated powers to amend equality and human 

rights laws; 

2. include a principle of non-regression of equality and human rights 

law in the Bill; 

3. retain the protections in the EU Charter of Fundamental Rights 

(the Charter);   

4. introduce a constitutional right to equality; and 

5. ensure the UK keeps pace with developments in equality and 

human rights law by ensuring the courts have regard to relevant 

EU case law after exit day.  

For the Bill’s Committee stage, we will provide a series of briefings on 

specific areas of concern. This first briefing covers amendments relating 

to points 2, 3 and 5 above. 

The Commission’s positive vision for equality and human rights in 

Britain 

At this moment of significant constitutional change, it is important to set 

out a positive vision of the kind of country we want to be after we have 

left the EU. Britain has a long history of upholding people’s rights, 

valuing diversity and challenging intolerance.  The Commission believes 

                                                           
1
 European Union (Withdrawal) Bill, House of Commons Second Reading, 7 September, 2017, available at: 

https://www.equalityhumanrights.com/en/legal-responses/parliamentary-briefings  
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that respect for equality and human rights must remain at the heart of 

our national identity. The Bill provides the opportunity to realise the 

Government’s commitment to non-regression on fundamental rights by 

ensuring any changes to the law on equality and human rights, including 

matters such as maternity and parental rights, accessibility for disabled 

people, and immigration, are dealt with in ways that respect 

parliamentary sovereignty and provide for proper democratic 

accountability.  

Clause 6 
 
Commission’s Recommendation 
 
Support Amendments 137 and 306 to ensure the UK keeps pace with 

developments in equality and human rights law by ensuring the courts 

have regard to relevant EU case law after exit day. 

 

What will they do? 

Amendment 137 provides clear guidance and a consistent framework for 

UK courts by requiring them to consider any relevant decision of the 

European Court of Justice.  

Amendment 306 means a court or tribunal must take account of the 

European Court in relation to— (a) employment entitlement, rights and 

protections; (b) equality entitlements, rights and protections; (c) health 

and safety entitlement, rights and protections. It helps to keep Britain in 

harmony with social standards across the EU. 

Why are they needed? 

“If [the Government] doesn’t express clearly what the judges should do 

about decisions of the European Court of Justice after Brexit, or indeed 

any other topic after Brexit, then the judges will simply have to do their 

best…But to blame the judges for making the law when parliament has 

failed to do so would be unfair… 

“[judges] would hope and expect parliament to spell out how the judges 

would approach that sort of issue after Brexit, and to spell it out in a 

statute.” 

Lord Neuberger (retired President of the Supreme Court) 
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EU case law has had an important impact on equality rights in the UK. 

The European Court’s interpretation of Equality Directives has extended 

protection domestically. For example, in the case of Coleman,2 

protection against discrimination on the grounds of disability was held to 

include those who cared for disabled people as well as disabled people 

themselves. It is important UK courts can take account of such 

developments in the future, ensuring the UK remains a global leader in 

equality and human rights. 

   

As it stands, the Bill provides the option for courts to consider future EU 

law, but offers no indication as to when it may be appropriate to do so. 

This uncertainty has prompted Lord Neuberger, recently retired 

President of the Supreme Court, to call on parliament to spell out, in 

statute, what judges should do about decisions of the European Court 

after the UK leaves the EU. 

To address these concerns, our Second Reading briefing recommended 

an amendment to provide clarity. Simply put; if there is doubt as to the 

construction or application of any law relating to equality or human 

rights, the courts and tribunals should have regard to relevant EU case 

law. While not precisely in those terms, the Commission supports 

Amendment 137 which provides that the courts should take account of 

relevant decisions of the European Court when interpreting retained EU 

law after exit day.We also support Amendment 306 which provides a 

specific duty to take account of European Court decisions in relation to 

social standards, including equality and employment rights.  

These amendments do not mean that ECJ will have any jurisdiction over 

our laws.  Rather, they ensure that UK law can keep pace with 

developments in EU law, including equality and human rights law.  The 

amendments reflect parliamentary sovereignty and protect judicial 

independence. 

 
 
 
                                                           
2
 Coleman v Attridge Law (A Firm) (C-303/06) European Court of Justice, 17 July 2008. 
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Clause 5 and Schedule 1 

Commission’s recommendation 
 
Support Amendments 8 and 10 to ensure protections in the Charter 

are retained. 
 
What will they do? 
 

The Government’s position is that removing the Charter from UK law 

“…will not affect the substantive rights from which individuals already 

benefit in the UK…” The Commission does not agree with this view as 

some Charter rights, for example those relating to children, have no 

equivalency in UK law. Furthermore, the Charter provides remedies, 

such as the ability for an individual to challenge laws which breach their 

fundamental rights, which are not otherwise available in UK law. 

Clause 5(4) of the Bill removes the Charter of Fundamental Rights from 

UK domestic law. Aamendment 8 removes this Clause and the related 

Clause 5(5) from the Bill, preserving the Charter as part of retained EU 

law (in so far as the Charter is covered by clause 4(1)) and ensuring 

people living in the UK continue to enjoy its protections. 

Amendment 10 edits Schedule 1 of the Bill regarding important remedies 

currently available in UK law, undoing the effect of paragraphs 2 and 3 

of Schedule 1 ensuring these remedies remain available to people in the 

UK. 

Why are they needed? 
 
The Charter of Fundamental Rights currently provides important 

protections for rights that fall within the scope of EU law, such as non-

discrimination rights in employment3. The Charter should continue to 

apply to retained EU law which would be in line with the Government’s 

stated intention (1) that there should be no loss of rights, and (2) to 

ensure legal certainty and consistency as we leave the EU.  

 

                                                           
3
 For example by guaranteeing a right to an effective remedy under Article 47 of the Charter (see 

Benkharbouche v Embassy of Sudan [2015] EWCA Civ 33). 
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No loss of rights 

 

There are some Charter rights - for example the right to human dignity; 

the right for a child’s best interests to be a primary consideration in all 

actions taken by a public or private institution; freedom to conduct a 

business; and the free standing right to non-discrimination – which have 

no equivalent4 protection in UK law.  

 

In addition, there will be no right of action in domestic law based on a 

failure to comply with any of the general principles of EU law, which 

include the fundamental rights set out in the Charter; and the courts will 

not be able to dis-apply or quash any law because it is incompatible with 

any of the general principles of EU law, including fundamental rights. 

In mitigation of concerns on the loss of the Charter, the Government has 

stated that many of the rights protected in the Charter are also found in 

UN and other international treaties, which the UK has ratified.5 However, 

the UK has not incorporated UN human rights treaties into domestic law. 

This means that – with only a few exceptions6 – they do not have direct 

effect in domestic law and do not provide the equivalent protections 

provided by the Charter.  As a consequence, the Bill, as it stands, does 

not follow the Government’s own stated intention to protect the 

substantive rights that people currently enjoy in the UK.  

 

Retaining the Charter in UK law will ensure that these rights remain 

protected. It is also worth noting that the UK courts have not had 

difficulty in applying the Charter to domestic cases that fall within the 

scope of EU law.  

 

 

 

                                                           
4
 That is not to say these matters are not covered at all in domestic law but there is no equivalent general 

codified right. 
5
 For example the UK has ratified the UN Convention on the Rights of the Child, Article 3 of which provides that 

in all actions concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child 
shall be a primary consideration. 
6
 For example in Wales, the 'Rights of Children and Young Persons (Wales) Measure' 2011, places a duty on 

Welsh Ministers to have due regard to the rights and obligations in the United Nations Convention on the 
Rights of the Child (UNCRC). 
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Ensure legal certainty and consistency as we leave the EU 

 

The Charter collects in a single document the fundamental rights and 

principles protected in EU law.7 This makes it a useful ‘one stop shop’ for 

practical, legal remedy. 

 

As the Government’s own Equality Analysis acknowledges, respect for 

fundamental rights is a general principle of EU law and one of the key 

legal principles governing the way EU law operates. Transposing the 

wide and complex body of EU law, while dis-applying the general 

principles set out in the Charter that underpin them, leaves the risk of 

significant unforeseen gaps in protection both during the process of 

amending EU legislation under the EU (Withdrawal) Bill and afterwards.  

 

The Government’s argument is that the rights set out in the Charter are 

found elsewhere in EU case law. However, the Charter acts as a 

‘lodestone’ for this case law and hence removing it or altering the way it 

operates will create unnecessary uncertainty. Given the Government’s 

intention that substantive rights should remain unchanged, we consider 

the simplest and best way of achieving this and ensuring legal certainty 

is to retain the Charter with its current enforcement mechanisms.  

 
Include a principle of non-regression of equality rights in the Bill 
 

Commission’s recommendation 
 

Support New Clause 76 

 

What will it do? 
 
This New Clause gives effect to the Government’s commitment to 

protect our equality laws after we leave the EU. 

 

                                                           
7
 See: Equality Analysis: European Union (Withdrawal) Bill July 2017. 
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It requires any legislation relating to EU withdrawal to be accompanied 

by a statement by a minister certifying that it does not remove or reduce 

protections in the Equality Acts 2006 and 2010. 

 

Why is it needed? 
  

The Government has committed to continue to protect and enhance the 

rights people have at work, and that all the protections covered in the 

Equality Acts of 2006 and 2010 will continue to apply once the UK has 

left the EU.8 We welcome this commitment and believe it is essential that 

it is included in the Bill to ensure it is fulfilled in a sustainable way. 

 

Furthermore, the Women and Equalities Select Committee 

recommended that the Bill should “explicitly commit to maintaining the 

current levels of equality protection”.9 

 

The Government responded to this recommendation by stating that the 

Bill will preserve the rights that already exist in the UK under EU law.10 

Yet, there is nothing in the Bill which gives legislative effect to the 

Government’s commitment to maintain current levels of protection. 

Meanwhile, the Bill gives ministers wide powers to amend preserved 

rights by delegated legislation.  

 

Consequently there is a risk that, without embedding the principle of 

non-regression within the Bill, equality rights could be undermined in the 

future. This right is particularly acute because many of those rights are 

currently protected by EU law. 
 
 
 
 
 
 
 
                                                           
8
 Legislating for the United Kingdom’s withdrawal from the European Union, March 2017 at 2.17. 

9
 House of Commons Women and Equalities Committee:  Ensuring strong equalities legislation after the EU exit 

22 February 2017 Seventh Report of Session 2016–17. 
10

 Ensuring strong equalities legislation after the EU exit:  Government Response, 13 September 2017. 
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About the Equality and Human Rights Commission 

The Equality and Human Rights Commission is a statutory body 

established under the Equality Act 2006.  It operates independently to 

encourage equality and diversity, eliminate unlawful discrimination, and 

protect and promote human rights.  It contributes to making and keeping 

Britain a fair society in which everyone, regardless of background, has 

an equal opportunity to fulfil their potential. The Commission enforces 

equality legislation on age, disability, gender reassignment, marriage 

and civil partnership, pregnancy and maternity, race, religion or belief, 

sex and sexual orientation. It encourages compliance with the Human 

Rights Act 1998 and is accredited by the UN as an ‘A status’ National 

Human Rights Institution. Find out more about the Commission’s work 

at: www.equalityhumanrights.com 
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ANNEX 
 
The position of the UK’s four statutory bodies for human rights and 

equality  

The Equality and Human Rights Commission (EHRC), the Equality 

Commission for Northern Ireland (ECNI), the Northern Ireland Human 

Rights Commission (NIHRC) and the Scottish Human Rights 

Commission (SHRC) are united in their commitment to the protection 

and enhancement of equality and human rights standards in all parts of 

the UK.  

Whilst the four organisations each have specific priorities tailored to their 

individual mandates, they have jointly identified a number of key priority 

areas which should be protected and advanced in the course of the UK’s 

exit from the European Union.  

These are:  

• ensuring parliamentary scrutiny of any changes to the UK’s equality 

and human rights legal framework;  

• retaining the UK’s equality and human rights legal framework as we 

leave the European Union and ensuring progression, not regression, 

from existing mechanisms;  

• ensuring the UK is a global leader in equality and human rights and 

adopts best practice that enhances protections.  

The UK’s four statutory human rights and equality bodies recommend 

that the protection of equality and human rights should remain a priority 

in negotiations between the UK and the other EU member states. 
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