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Historical Sexual Offences (Pardons and Disregards) 
(Scotland) Bill – stage 1 evidence submission  
 

19th January 2018 

 

Equality Network, 30 Bernard Street, Edinburgh, EH6 6PR 

Email: tim@equality-network.org  

 

The Equality Network is a national charity working for lesbian, gay, bisexual, trans 

and intersex (LGBTI) equality in Scotland. 

 

We welcome the opportunity to submit evidence on the Historical Sexual Offences 

(Pardons and Disregards) (Scotland) Bill. In the early autumn of 2017, we conducted 

an online survey of LGBTI people, about their views on what, at that time, we 

understood from Scottish Government publicity was likely to be in the bill. Of the 736 

respondents to our survey, 630 expressed an opinion about the expected coverage 

of the bill. Of those, 76% (479 respondents) said they thought the expected 

provisions of the bill were about right. 17% (104 respondents) made specific 

suggestions about the coverage of the bill, and the main ones are highlighted in the 

relevant sections below. 

 

The bill implements policies that are similar, although different in some important 

respects, to those in legislation that is already in place for England, Wales and 

Northern Ireland. Specifically, disregards have been available for similar convictions 

in England and Wales for five years, under sections 92 to 101 of the Protection of 

Freedoms Act 2012, which were commenced in October 2012. A pardons provision 

was introduced for similar convictions in England, Wales and Northern Ireland by 

sections 164 to 172 of the Policing and Crime Act 2017, which also extended the 

disregard system to convictions in Northern Ireland. Those sections were 

commenced in early 2017. 

 

The provisions for the rest of the UK have been generally welcomed there, but with a 

number of important reservations. The Scottish Government have been able to learn 

from the experience in the rest of the UK. 

 

 

1. Pardons 

 

We welcome the pardons provisions in the bill, and we note that these address three 

significant criticisms that have been made of the legislation for the rest of the UK. 

 

It is important to note that the pardon is an entirely symbolic, formal matter. It has no 

practical legal effect (section 4 of the bill). Nevertheless, we think its symbolic effect, 

both to people convicted under these discriminatory laws, and to the wider 

community, is very important. 
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We welcome that the language of section 3, which implements the pardon, is gender 

neutral. This means that any person who was convicted, as a man, for a historical 

discriminatory sexual offence between men, will receive the pardon, regardless of 

their actual gender identity (for example trans woman or non-binary person) and 

whether they have received a gender recognition certificate. This is also the case for 

the disregard. 

 

We welcome that the pardon applies not just where the person was convicted in 

court, but also where the person was warned by the police or PF, or agreed with the 

PF an alternative to prosecution (section 13), as well as applying where the person 

was found to have done the thing charged but was not sentenced (section 16). 

 

One important criticism that has been made of the pardons legislation in the rest of 

the UK is that granting a pardon could be seen as confirming that the person did 

something wrong, and that they are now “generously” being pardoned for it. This 

criticism has been made publicly by some men who have these convictions south of 

the border, and was made by 6% (37) of those who commented in our survey (as 

well as directly to us in a number of comments in social media discussion). Those 

survey respondents variously said that what is needed is an apology, and that it 

should be made absolutely clear that the people convicted did nothing wrong. In our 

very clear view, which we think is widely shared, it was the law in the past, and the 

prosecutions and convictions under it, that were wrong and discriminatory. 

 

We therefore very much welcome section 1 of the bill, the purpose section, which 

makes clear in statute that the purpose of the legislation is to acknowledge the 

wrongfulness and discriminatory effect of the convictions, by providing the pardon 

and disregard. There is no equivalent provision in the legislation for the rest of the 

UK. 

 

In the same context, we very much welcome the statement of apology from the First 

Minister, in the Scottish Parliament on the introduction of the bill on 7th November 

2017. The First Minister made absolutely clear in that statement where the wrong 

lies, saying (Official Report 7th Nov 2017, col 8): 

 

“For people who were convicted of same-sex sexual activity that is now legal, the 

wrong has been committed by the state, not by the individuals – the wrong has been 

done to them. Those individuals therefore deserve an unqualified apology, as well as 

a pardon. […] Therefore today, as First Minister, I categorically, unequivocally and 

whole-heartedly apologise for those laws and for the hurt and the harm that they 

have caused to so many people.” 

 

We think that section 1 of the bill, together with the First Minister’s apology, address 

the concerns that have been raised about the meaning of the pardon. It will be 

important to ensure that both of these continue to be highlighted, as the bill is 

discussed, so that this message is clear. 
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A major criticism of the legislation for the rest of the UK is that the pardon only 

applies automatically to people who had died before the legislation was commenced 

on the 31st January 2017. Any person still alive on that date is only pardoned if they 

successfully apply for the disregard. This is a significant injustice. Most people with 

these convictions do not need to apply for the disregard (because their conviction 

record is not causing practical problems), and do not want to go through a process of 

unearthing the unpleasantness of the past to make a detailed disregard application. 

An estimated 98% of those living with such a conviction in the rest of the UK have 

not applied for the disregard, and so have not been pardoned. In our view, which is 

shared by LGBT organisations, and many LGBT people, in the rest of the UK, those 

98% deserve the pardon as much as those who died before 31st January 2017. 

Since the pardon is formal and symbolic, there is no reason not to grant it 

automatically. 

 

We welcome therefore that the bill avoids this mistake, by granting the pardon to 

those who are living and (by virtue of section 16) to those who are deceased. 

 

A crucial aspect of the pardon provisions is to ensure that the right convictions are 

covered (this applies also to the disregard – the set of convictions covered by both is 

the same). The general principle in the bill is that convictions are covered by the 

pardon and disregard if they were for sexual activity between men, under any 

offence that was used to prosecute such activity, and the activity is no longer an 

offence on the day of commencement of section 3 of the bill. “Sexual activity” is 

defined in section 2(4) of the bill to include affectionate activity such as kissing, and 

also propositioning another man, both of which were subject to prosecution. 

 

We believe that this is the right coverage. Clearly, in our view, nothing that is still an 

offence should receive the pardon. This means in particular that any convictions for 

non-consensual activity, activity with a person under 16 (or under 18 if the person 

convicted was in a position of trust), and activity that would constitute the current 

offence of public indecency, will not be pardoned. We agree with the reference to the 

commencement date of section 3 – this means that if the law on sexual offences 

changes subsequently, the set of convictions that have been pardoned will not 

change. 

 

The ancient common law offence of sodomy, the offence of gross indecency under 

the Criminal Law Amendment Act 1885 and later the Sexual Offences (Scotland) Act 

1976, and the so-called “homosexual offences” under section 80 of the Criminal 

Justice (Scotland) Act 1980, and, later, section 13 of the Criminal Law 

(Consolidation) (Scotland) Act 1995, specifically targeted sexual activity between 

men. These are dealt with by section 2(1)(a) to (e) of the bill. 

 

We welcome that the coverage of those offences extends to (non-prostitution 

related) convictions for the offence of soliciting or importuning a male person for a 

homosexual act. These convictions cover situations where a man was prosecuted for 

chatting up another for the purposes of sex – this was an offence. In some cases, for 
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example, the person who was chatted up (for example outside a gay bar) turned out 

to be a plain-clothes police officer, who then arrested the other. A major criticism of 

the pardons legislation for the rest of the UK is that importuning convictions are not 

included, and, since they were clearly discriminatory, wrong and caused great harm, 

it is welcome to see them included here. It should be noted that soliciting or 

importuning in a public place for the purposes of prostitution is an offence now, 

under section 46 of the Civic Government (Scotland) Act 1982 or section 1 of the 

Prostitution (Public Places) (Scotland) Act 2007, so convictions for this would not 

qualify for the pardon or disregard. 

 

In addition to the offences that specifically targeted same-sex activity between men, 

a range of other offences were used in the past in a discriminatory way to charge 

men for sexual, sex-related, and affectionate activity with other men. These included 

the common law offence of shameless indecency (now replaced with a much 

narrower offence called public indecency), which was sometimes used as an 

alternative charge to the statutory offence of gross indecency, and which is covered 

by section 2(1)(f) of the bill, breach of the peace (which was used on occasion to 

prosecute and convict men for kissing another man in a public place), and offences 

under a number of now-repealed local byelaws. 

 

We welcome therefore that section 2(1)(g), (2) and (3) will catch those latter 

convictions, subject to the rule that they were for sexual activity between men that is 

no longer an offence. 

 

There were no offences that specifically targeted sexual activity between women, 

and we have not found any cases where the more general offences mentioned 

above were used in a discriminatory way to prosecute sexual activity between 

women. 

 

 

2. Disregards 

 

The set of convictions which qualify for the disregard is the same as those that 

quality for the pardon, and our comments above apply to both. 

 

We welcome the provision of the disregard, because some of the people who have 

these historical convictions face real practical problems based on their criminal 

record. In particular, because the offences were of a sexual nature, they show up on 

enhanced disclosures and PVG checks even though they happened a long time ago. 

 

One man, who was convicted as a student almost thirty years ago, under section 

80(7)(a) of the Criminal Justice (Scotland) Act 1980, for kissing his male partner in 

the street, has told us of the impact that this has had on his working life. Because he 

works with disabled people, a full criminal record check is needed for promotions, 

and for new job applications. Each time, he has had to explain what the conviction 

for this “homosexual offence” was about. Not only is this embarrassing, it has had an 
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inhibitory effect on his considering other job opportunities, because of the concern 

that some employers may not understand, or be sympathetic to, the circumstances 

of the conviction. 

 

The availability of the disregard is therefore of great importance to a relatively small 

number of people with these convictions, who work or volunteer with vulnerable 

adults or children. We think that only a small proportion of people with relevant 

convictions will apply for the disregard, because, for most, their historical conviction 

record has no practical effect (and they will have been pardoned). In England and 

Wales, an estimated 2% of people living with such convictions have applied for the 

disregard in five years of operation of the system. We expect that the number of 

applications here will be around 10% of the number for England and Wales – that is, 

a handful per year. Although the numbers are small, the benefit to each person is 

significant and important. 

 

In our survey, 7% (45 respondents) said that they thought that the disregard should 

be granted automatically, rather than via an application process. In other words, all 

convictions pardoned under the bill should be automatically removed from official 

records (under section 10), and so would cease to show up on any checks. If this 

was possible, clearly it would be better, because it would avoid the necessity for an 

application. The application form in England and Wales asks the applicant to detail, 

where possible, the dates of the arrest, charge and conviction, the police station and 

court involved, the court record number, their address at the time, and details of the 

circumstances. 

 

However, we agree with the Scottish Government that identifying the records of all 

pardoned convictions, without the details provided on application forms, is an 

impossible task. It is not possible to tell, from the name of the offence or the specific 

statutory provision it was under, whether a conviction is for an offence that is 

pardoned by the bill, or for something that is still a crime. For example, a conviction 

under section 80(7)(a) of the Criminal Justice (Scotland) Act 1980 (committing a 

homosexual act otherwise than in private) might be for kissing another man in the 

street (as in the case described above), which is pardoned, or it might be for a 

sexual act in public that is still an offence of public indecency, and so is not 

pardoned. 

 

To grant disregards automatically, the details of every conviction for any of the 

offences covered by section 2 of the bill would need to be found in the police and 

court records, and examined in detail to determine whether the conviction is to be 

disregarded. This would need to be done for all convictions for these offences going 

back to the 1930s, to ensure that all people still alive have been covered. There were 

thousands of such convictions for the “homosexual offences” mentioned in section 

2(1)(a) to (e) of the bill. However, it would also be necessary to check the details of 

all breach of the peace convictions, because we know that a small number of those 

were for activity pardoned by the bill (for example kissing another man in the street). 

That would mean checking the details of police and court records of hundreds of 
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thousands of breach of the peace cases. Potentially large numbers of byelaw 

conviction records would also need to be found and checked. If possible at all, this 

would require hundreds of person-years’ work, and there is no guarantee that all the 

pardoned convictions would be found. 

 

Furthermore, having identified cases qualifying for the disregard, there would be no 

easy way of identifying the current contact details of the person convicted (many of 

whom may have died), to inform them of the disregard. Any some of them may in 

any case not welcome the reminder of their past conviction. 

 

We therefore accept that an application process is the only practicable way of 

making the disregard available. The information provided on the application form will 

make it possible for effort to be focussed in on the small number of cases where the 

person wishes the disregard. It is important to note that anyone with a relevant 

conviction can apply for the disregard – there is no requirement to show that you are 

practically disadvantaged by your conviction record. 

 

We note that if an application for disregard is rejected, it is open to the person to 

apply again in relation to the same conviction, and they can supply more information 

in support of the application. We welcome this. There is also an appeal route to the 

sheriff (section 8 of the bill), although at that stage no further information can be 

supplied. 

 

We welcome the facility in section 11 of the bill for the Scottish Government to 

appoint advisers to assist with the assessment of disregard applications – we think 

that there are lawyers who were active in this area some decades ago who would 

have useful expertise to help with this. 

 

It will be important that the disregard application form is as straightforward as 

possible, with clear guidance in accessible language, and with options for those with 

specific communications needs. We also recommend that the government office that 

will deal with applications should operate an email and telephone query service to 

assist people in making applications. It will be necessary to widely publicise both the 

pardon and the disregard system. 

 

 

3. Does the bill go far enough? 

 

It is very important to acknowledge from the outset that nothing that is done now can 

compensate people for the harm caused by the past discriminatory laws and their 

application. Some of those who were convicted may have lost their livelihoods, 

family and friends, and may have suffered other lifelong consequences, including 

health consequences. Their family and friends will also have been affected. Some of 

those convicted may have taken their own lives.  
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But the harm goes far wider. The fact of criminalisation of sexual relations between 

men had a hugely negative impact on all those (not just men) who felt same-sex 

attraction. Prior to the 1970s, many gay and bisexual men lived in fear of 

identification and prosecution. Their relationships and many aspects of their lives 

were undermined by the need to hide and to live a lie. At that time and much later 

also, all LGBT people faced prejudice and discrimination as a result of the 

criminalisation of gay and bisexual men. The consequences for LGBT people’s lives, 

wellbeing and relationships were very significant. It was only after the law on sexual 

activity between men was effectively equalised with that for mixed-sex sexual 

activity, in 2001, that these effects began to wane significantly, but they are still 

being felt today. 

 

1% (8) of people who commented in our survey suggested that financial 

compensation should be given to those who have these discriminatory convictions. 

That would add a more tangible response to the pardon and disregard in the bill, and 

the apology from the First Minister. The idea does however raise a number of 

questions. For the reasons outlined in the discussion of disregards above, 

compensation would have to be done via an application process – would that be fair 

to those who, for whatever reason, did not apply? What would determine the level of 

compensation – would it be the same for all, regardless of the original sentence 

(which might have been anywhere from admonition or absolute discharge, through a 

fine of anywhere from £2 to hundreds of pounds, to a prison sentence)? Would the 

compensation be the same regardless of the subsequent harm arising from the 

conviction (and how could that be measured)? What about the large majority of 

LGBT people whose lives were damaged by the fact of criminalisation, but who were 

never prosecuted themselves? It seems clear in any case that any practical level of 

financial compensation would be symbolic – it could not genuinely compensate for 

the harm caused to the individual by the law and the conviction. 

 

We know from our research, and that of our partners, that LGBT people continue to 

face significant levels of hate crime, discrimination and prejudice. Our “Scottish 

LGBT Equality Report 2015” (http://www.equality-network.org/wp-

content/uploads/2015/07/The-Scottish-LGBT-Equality-Report.pdf) found that 49% of 

LGBT people had experienced anti-LGBT prejudice or discrimination in the previous 

month, and 79% in the previous year. Our “Scottish LGBTI Hate Crime Report 2017” 

(http://www.equality-network.org/wp-content/uploads/2017/10/en_hc17-

full_final1alores.pdf) found that 64% of LGBTI people had been targeted by hate 

crime at some time. Half of those had been targeted in the previous year, and 90% 

of them had been targeted more than once. 

 

Clearly this bill is just one part of the jigsaw needed to address these issues. It is 

vital that leaders, including the Scottish Government and Parliament, continue to 

speak out clearly against prejudice and discrimination, and continue to identify and 

put in place practical measures to reduce it. 

 

 

http://www.equality-network.org/wp-content/uploads/2015/07/The-Scottish-LGBT-Equality-Report.pdf
http://www.equality-network.org/wp-content/uploads/2015/07/The-Scottish-LGBT-Equality-Report.pdf
http://www.equality-network.org/wp-content/uploads/2017/10/en_hc17-full_final1alores.pdf
http://www.equality-network.org/wp-content/uploads/2017/10/en_hc17-full_final1alores.pdf
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4. Other comments on the bill 

 

It is probable that the majority of Scotland’s 20th century gay and bisexual men at 

some point broke the laws of the time on sexual activity between men. Most were 

never prosecuted. Of the small minority who were prosecuted, some were 

prosecuted under the specific “homosexual offences” laws, and others under other 

laws such as byelaws, shameless indecency or breach of the peace. There are 

annual statistics available for total convictions under some of these offences, but the 

statistics do not distinguish between convictions that qualify for the pardon under the 

bill, and those that do not. 

 

It is difficult therefore to estimate how many convictions fall within the scope of the 

bill. We have attempted to do that, based on statistics that are available for the 

specific “homosexual offences” in Scotland, and on the estimates for England and 

Wales (although the law, and the pattern of prosecution, was significantly different in 

Scotland). Our best estimate, with considerable uncertainty, is that the total number 

of convictions that the bill will pardon (including those of people no longer living) is 

likely to be a small number of thousands, and that the convictions pardoned for those 

who are living are likely to be a small number of hundreds. We expect the number of 

disregard applications to be a small fraction of those. 

 

Finally, we would like to note that, in addition to its practical effects, the Historical 

Sexual Offences (Pardons and Disregards) (Scotland) Bill is an important statement 

that the Scottish Government, and, we hope, the Parliament also, recognise and 

regret the discrimination of the past, and now consider Scotland’s LGBTI people to 

be fully equal citizens who deserve equal respect. We urge the Committee to support 

the principles of the bill. 

 


