
 

Victoria Quay, Edinburgh  EH6 6QQ 

www.gov.scot 
 

Children and Families Directorate 

Youth Justice and Children’s Hearings Unit 

 

 

T: 0131-244 7260   
E: craig.milne@gov.scot 

 

 

 

The Equalities and Human Rights Committee 
The Scottish Parliament 
 

 

___ 
12 September 2018  
 
 
Dear Convener, 
 
The following question was asked by Fulton MacGregor MSP during the evidence session 
on 6 September 2018: 
 
Fulton MacGregor: “Is there an opportunity with the current children’s hearings system to 
do things differently? For example, the reporter who gave evidence in the previous session 
told us that offence grounds were not always brought for children under 12—or even for 
those over 12. Is there any merit in reporters being given guidance on redirecting all offence 
grounds, if possible, unless there is public interest in a specific offence?”  
 
Publicly available guidance produced by SCRA and COPFS may be of relevance here, 
which also refers to the case of Constanda v M and Others 1997 S.C. 217. 
 
This was a stated case in the Inner House of the Court of Session (full judgement attached) . 
It related to an appeal by the Children’s Reporter against the decision of a sheriff that there 
was insufficient evidence to support a ground of referral in relation to two brothers. They had 
been referred to a Children’s Hearing on the ground that they were falling into bad 
associations or [were] exposed to moral danger” and the statement of facts put forward in 
support of the referral alleged that the brothers had both used lewd, libidinous and indecent 
practices and behaviour towards their cousin, who was aged 10. At the conclusion of the 
evidence, the sheriff decided that the ground was not established as there was insufficient 
evidence to establish that the children were exposed to moral danger and that the evidence 
of the commission of an offence or offences per se was not sufficient to establish this. The 
reporter appealed to the Court of Session where the appeal was refused. In delivering the 
leading judgment, Lord Coulsfield stated at page 222: 
 
“…there must be some limit to the cases in which the necessary conditions for the imposing 
of compulsory measures of care can be met without proof by corroborated evidence. In my 
opinion, that limit is certainly reached where the whole substratum of the ground of referral 
put before a sheriff is that the child has performed certain acts which constitute criminal 
offences.” 
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The SCRA and COPFS guidance can be found here: 
 
http://www.scra.gov.uk/wp-content/uploads/2016/03/Practice-Direction-07-Statement-of-
Grounds.pdf  (case referenced on page 5) 
 
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Protocols_and_M
emorandum_of_Understanding/Decision%20making%20in%20cases%20of%20children%20j
ointly%20reported%20to%20the%20Procurator%20Fiscal%20and%20Childrens%20Reporte
r%20-%20Jan%202016.pdf  (case referenced on page 13) 
 
Please note that this guidance solely reflects the views of SCRA and COPFS and their 
interpretation of the case. It is provided only as a reference to how the case is being 
interpreted and used in practice. 
 
Yours sincerely, 
 
 
Craig Milne 
Age of Criminal Responsibilty (Scotland) Bill Team 
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