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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM SCOTTISH ASSOCIATION OF SOCIAL WORK  

 

(1) The UN Committee on the Rights of the Child recommends that the age of 

criminal responsibility is a minimum of 12 years old, which the Bill adheres to. 

What are your appropriate views on the age of criminal responsibility in 

Scotland? 

 

The Scottish Association of Social Work (part of BASW UK) is the independent 
professional membership organisation for social work and social workers. Our 
members are made up of qualified social work practitioners across the country.  
 
SASW welcomes the introduction of a Bill to raise the minimum age of criminal 
responsibility in Scotland. According to research undertaken by the Child Rights 
International Network (CRIN), the age of criminal responsibility varies worldwide, 
with the majority setting the minimum at 14 years old.  The UN Committee on the 
Rights of the Child calls on states to increase this to a level that is acceptable 
internationally, with 12 being the absolute minimum. At its current 8 years, Scotland 
has the lowest age of criminal responsibility in Europe and is considered, as is stated 
in the Policy Memorandum, to „tarnish Scotland‟s reputation internationally‟.  Whilst 
12 would be a significant improvement, it simply aligns Scotland with the minimum 
requirements set by the UN and as a result does not reflect „progressive reform‟ and 
make Scotland „the best place in the world to grow up‟. In this view, SASW - 
informed by the views of our members - believes the Bill should raise the MACR to at 
least 16 years old, and preferably 18.  
 
As qualified social workers across Scotland, many of our members work to support 
and protect children and their families. SASW would emphasise that it cannot be 
assumed that all the children our members engage with mature at the same rates, 
with many different factors affecting a child‟s development into a rational, responsible 
human being. Many of the children our members work with who commit crime often 
engage in harmful behaviour – both towards themselves or to others – in response to 
trauma or a chaotic lifestyle. We know from research that „the links between 
vulnerability, victimisation and harmful behaviours are well established‟ (Edinburgh 
Study of Youth Transitions and Crime; Moodie and Anderson, 2015; Vaswani 2015). 
Illustrations by Henderson et al (2016) exploring the backgrounds of children aged 
under 12 referred to the Children‟s Reporter on Offence Grounds found that „of the 
27 children where the offence referral was part of a pattern of behaviour, their 
parents were recorded as presenting risks in 81% of cases, 43% of the children had 
mental health difficulties, 70% educational problems and 30% had been victims of 
physical of sexual abuse‟. It is vital that children who offend are not criminalised or 
labelled, and instead any broad environmental and psychological factors that may 
have caused them to engage in this behaviour are considered.  
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This view is reinforced by the Centre for Crime and Justice Studies, who argue, 
„early induction to the youth justice system is itself criminogenic; it both inhibits the 
natural process of desistance that – for most children who commit delinquents acts – 
comes with experience and maturity and impacts negatively on prospects for social 
and economic advancement through legitimate means‟. Similarly, according to the 
Centre for Youth Crime & Justice, „Emergent work in neuroscience also suggests 
young adult brains simply work differently than those of mature adults. Young adults 
may experience adult emotions but lack the ability to control them, for example‟.  
 
Under Scots law, the minimum age at which a young person can purchase alcohol or 
tobacco, get married without parental permission or apply for a credit card, is 
eighteen years. A child under the age of sixteen years cannot consent to sex, 
purchase a lottery ticket or buy certain over the counter medications. Conversely, 
should the proposed MACR be enforced, a child of 12 can be charged and receive a 
criminal record at the age of 12, despite not being considered sufficiently mature 
enough to make decisions about their sexual behaviour, or drink alcohol.  Our 
members have highlighted that children‟s measures are normally used in „criminal‟ 
cases under the age of 12 anyway, so even in the event of capital or serious harm 
cases, the public would be protected through secure units.  
 
Part 1 of The Children and Young People (Scotland) Act 2014 „places a duty on 
Scottish Ministers to keep under consideration whether there are any steps which 
they could take which might secure better or give further effect to the UNCRC‟. 
Raising the MACR to at least 16 would give better effect to the UNCRC, rather than 
achieving only basic compliance.  
 
 

(2) The Bill makes a number of changes relating to the disclosure of offence and 
provides that any conduct by a child below the age of 12 (should the ACR be 
increased) that would previously have been recorded as a conviction will no 
longer be recorded as such. The Bill does however, allow for disclosure of 
‘other relevant information’ held by the police about pre-12 behaviour. The 
Committee would welcome views on whether the Bill strikes the right balance 
in terms of addressing offending behaviour by young children under 12 and 
the disclosure of such information 
 
 

SASW believes there should be a presumption against disclosing harmful behaviour 

committed before the age of 18, unless this is completely necessary. This goes 

against the aim to support young people to reach their potential and to make 

Scotland the best place to grow up, as well as the ethos of Kilbrandon, which argues 

that „needs not deeds‟ should be a priority. As Dr Michelle Donnelly of the University 

of Strathclyde argues, „Kilbrandon‟s central intellectual argument was that children 

who offend and children who require care and protection have similar backgrounds, 

circumstances and experiences and, so, measures to address their needs should be 

applied within an integrated system of welfare‟; the justice system should be needs-

focused and non-criminalising.  

SASW would argue that the disclosure process should allow for the context and 

background of a criminal conviction to be considered. Minor and petty crimes should 



EHRiC/S5/18/ACR/33 
 

not be displayed on a disclosure, particularly if these were received before the age of 

16. As the Centre for Crime and Justice Studies highlighted above, disclosure of 

offending behaviour may have a negative impact on the prospects for social and 

economic advancement of young people through legitimate means. The sharing of 

pre-12 behaviours should be to safeguard, not to criminalise.  

SASW welcomes that pre-12 behaviour may no longer result in a conviction and 

believes that the Disclosure of Other Relevant Information (ORI) should be extended 

to children up to 18 years. Other relevant information should only be shared in 

extreme, exceptional circumstances e.g. outlining problematic sexual behaviour 

towards children if that individual wants to work with children as an adult. SASW 

welcomes that this is at the discretion of the Principal Reporter. 

 

(3) The Bill provides that children under 12 who are subject to a police 

interview will have the right to have an advocacy worker present during 

the interview. What will the impact be on your organisation or on the 

children you work with who might access the advocacy service? 

 

SASW, part of BASW UK, is a membership organisation. Our members are qualified 

social workers from across the country. We would argue that there will be an impact 

for our members and on the children and families they work with and for, if it is not 

clear what the social worker role (if present) versus the advocacy worker may be. It 

is our opinion that it is essential that all children and their parents/ carers are given 

adequate information and support to allow them to participate effectively in the 

procedure and know their rights. SASW in principle welcomes the provisions of the 

Bill setting out a child‟s right to have an advocacy worker present during interview; 

the welfare-focused nature of the role must be made clear to the child and the 

parents or those with parental right and responsibilities.  All advocacy workers under 

the Bill must be provided with comprehensive, child rights-focused training to ensure 

consistency in the quality of provision. Social workers have a skill base and expertise 

in communicating with children and young people which can be most appropriate in 

these scenarios, if they are given the time to establish such contact and form a 

meaningful relationship which considers a holistic approach as opposed to one of 

merely an “assessment of risk”. If social workers are involved or are asked to 

become involved in a police interview, it is important to establish the exact nature of 

their involvement, and to ensure there is clarity about their and other professionals‟ 

remit so that the child (and parent/ carer) are not faced with a plethora of 

professionals speaking to and with them and to others.  

 

 

(4) Raising the age of criminal responsibility would necessitate a number of 

changes in relation to information which can be provided by victims. 

The Bill seeks to balance the best interests of victims (including child 

victims) and the best interests of the child responsible for any harm 
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caused. Again, the Committee would welcome views on whether an 

appropriate balance in this area has been achieved  
 

SASW believes it is imperative that the rights of victims, child victims and children 

who have engaged in harmful behaviour are protected. However, the provision of 

information to victims has clear implications for the right to privacy under Article 16 

UNCRC; and the right to family life under Article 8 UNCRC as the sharing of 

information could have a significant impact on the family. It is crucial that careful 

consideration is given to the type of information which may be provided to victims 

and how detailed that information could be.  

SASW would argue that general information should be given to child victims in all 

cases, not just the most serious cases. This would set out basic information about 

what happens when a child under 12 engages in harmful behaviour and what steps 

can be taken to address this. It is imperative that any information intended to children 

is written/delivered in language the reader will understand (child-friendly). We 

welcome the duty to only disclose information that is „necessary‟ and if the Principal 

Reporter is satisfied this would not be detrimental to the best interests of the child, 

and to whom the information relates.  

 

(5) Part 4 of the Bill relates to police powers and provides a package of powers 

designed to ensure that serious behaviour by any child under the age of 12 can 

be investigated but that such investigations are carried out in a child-centred 

way. These powers include, amongst other things, the taking of forensic 

samples, removing a child to a place of safety and the power to search 

children. The Bill restricts the application of most of these powers so that they 

are only available to the policy in the most serious of cases. The Committee 

would welcome views on the approach taken to police powers in the Bill 

 

Under 12s should always have a trusted adult present if searched and an option 

to have one present should be available for 12-16-year olds.  Police must also 

ensure that stop and search practices, and the grounds at which a child or young 

person is searched, is clearly explained. Using force should be a last resort for 

police after exhausting alternative methods. If force must be used on a child or 

young person, Police must inform them of their rights and ensure they 

understand why they are using or have used force on them. A police station as a 

place of safety should be a last resort; SASW support the provision to ensure that 

the child is aware that the purpose of their removal to a place of safety is to 

ensure their welfare and not because they are accused of a crime.  
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