
EHRiC/S5/18/ACR/28 
 

         

 

 

 
NSPCC Scotland response to the Scottish Parliament’s Equalities and Human Rights 
Committee’s call for views on the Age of Criminal Responsibility (Scotland) Bill 
 
July 2018 
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NSPCC Scotland greatly welcome the opportunity to respond to the Scottish Parliament’s 
Equalities and Human Rights Committee’s call for views on the Age of Criminal Responsibility 
(Scotland) Bill. 
 
As an organisation, we commend the Scottish Government’s commitment to raising the  
age of criminal responsibility in Scotland. At eight, the current minimum age of criminal 
responsbility (MACR) seriously contradicts the burgeoning evidence base that has established 
beyond doubt the relationship between adverse childhood experiences and poor outcomes for 
children, including problematic behaviour.  
 
General Principles 
 
A Scottish Children’s Reporter Association (SCRA) study established that the vast majority of 8-
11 year-olds referred to the Children’s Reporter on offence grounds had significant welfare 
needs.1 The findings build on a substantial body of evidence across Scotland and the UK 
including (to name but a few): evidence from the Centre for Youth and Criminal Justice Studies 
confirming that the context of children’s serious offending behaviour is a background of trauma, 
bereavement and abuse; the NSPCC 2011 prevalence study2 which found that sexual abuse, 
physical violence and domestic abuse have strong independent effects in relation to young 
people’s ‘delinquent’ behaviour and most notably, the Edinburgh Study of Youth Transition and 
Crime3 with a top level finding that involvement in serious offending by young people is strongly 
linked to their experiences of multiple aspects of vulnerability and social adversity.  
 
An understanding of the close link between what are now often referred to ‘adverse childhood 
experiences’ and outcomes for children underpinned Kilbrandon’s welfare approach towards 
children with ‘offending’ behaviour. Scottish policy has continued to evolve in a way that reflects 
and builds on this understanding. Getting it right for every child asks all practitioners coming 
into contact with children to consider their wider wellbeing, in the context of their whole lives, 
and respond early to adverse experiences in order to improve outcomes. 
 
The current low age of criminal responsibility in Scotland is not only significantly out of line with 
the age of criminal responsibility in all other European countries but it is also significantly out of 
line with the very research and guidance which has and continues to inform much of Scottish 
policy and practice: 

 GIRFEC Approach -   the proposal is in keeping with GIRFEC principles. Recognition of age 

and stage of development and that cognitive ability develops over time. 

                                                 
1 http://www.scra.gov.uk/2016/03/research-report-on-children-who-offend/ 
2  Child abuse and neglect in the UK today, Radford et al, 2011 
3 https://www.sciencedirect.com/science/article/pii/S0047235216300125 
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 Early Intervention & Prevention agenda 

 Adverse Childhood Experiences- the link between trauma and behaviour are well 

established and widely recognised. 

The UN Committee on the Rights of the Child recommends that the age of criminal 
responsibility is a minimum of 12 years old, which the Bill adheres to. What are your views on 
the appropriate age of criminal responsibility in Scotland?  

Increasing the age of criminal responsibility from 8 to at least 12 years will ensure that the rights 
of all children living in Scotland are respected in line with the provisions of the United Nations 
Convention on the Rights of the Child. We are therefore supportive of the proposal to increase 
the age of criminal responsibility to a minimum of 12 years in Scotland. 
 
Increasing the age of criminal responsibility represents an important move away from treating 
and stigmatising children under the age of 12 as criminals and provides greater recognition of 
the fact that such negative and undesirable behaviours in childhood are more often than not 
related to the wider issues and vulnerabilities in the child’s life. 

We are also supportive of ‘no referral of a child under the age of 12 to Children’s Hearings on an 
offence ground’ and consider this to be in keeping with the core principles of the Children’s 
Hearing System, underpinned by the Kilbrandon Report.  

Evidence from SCRA suggests that for the majority of children referred on offence grounds this 
will be their first and last offence.4 NSPCC Scotland therefore believes that responding in more 
positive and supportive ways would address children’s behaviour more effectively and could 
prevent future crimes from occurring. Whilst also acknowledge the key importance of the 
availability of age appropriate evidences based interventions for children and young people 
involved in or at risk of offending behaviour. 

To inform this more holistic understanding of the child early experiences, we would suggest the 
development of supporting practice guidance which includes a specific section on the context of 
children’s harmful behaviour, which summarises the best available evidence on the established 
links between early trauma and adverse childhood experiences and harmful behaviour, including 
information gathered for the current consultation.  
 
We are also aware that specialist reparative services for children who have been significantly 
affected by traumatic events such as abuse, neglect and bereavement are pivotal to the current 
child protection system meeting the support needs, and risks posed by, children demonstrating 
harmful behaviour.  
 

                                                 

4
 (Henderson G. Kurlus l, McNiven G. Backgrounds and outcomes for children aged 8 to 

11 years old who have been referred to the Children’s Reporter for offending. SCRA, 

March 2016) 
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The Review of Child Neglect in Scotland identified lack of resources for intervention with 
vulnerable families where children are at high risk as one of the main challenges facing child 
protection in Scotland. We believe that core funded services should exist in every local authority 
area to address the needs of children experiencing severe adverse experiences. 

The Bill makes a number of changes relating to the disclosure of offences and provides that 
any conduct by a child below the age of 12 (should the ACR be increased) that would 
previously have been recorded as a conviction will no longer be recorded as such. The Bill does 
however, allow for disclosure of ‘other relevant information’ held by the police about pre-12 
behaviour. The Committee would welcome views on whether the Bill strikes the right balance 
in terms of addressing offending behaviour by young children under 12 and the disclosure of 
such information.  

NSPCC Scotland are supportive of the changes outlined in the Bill in relation to the disclosure of 
offences conducted by children under the age of 12. The proposals outlined in the Bill represent 
a significant shift away from issuing, often very vulnerable children, with criminal records which 
have the potential to jeopardize their future. 

Quite simply, we believe that, if the minimum age of criminal responsibility is raised to 12 years, 
then the actions and behaviours of children under 12 years cannot logically be deemed as 
criminal offences. We therefore support the proposal that offending behaviours conducted 
before a child’s 12th birthday will not be recorded as criminal and won’t be disclosed as such. 

However, we have concerns around the Bill’s provision for the disclosure of ‘other relevant 
information’ about pre-12 behaviour held by the Police which have the potential to limit 
children’s future life chances. 

We are aware that this information could be provided to Disclosure Scotland if the child applied 
for a job role in their future which requires an enhanced PVG. Consideration must be given to 
the likely impact of this on a child’s prospects and career path. 

If the decision is to no longer record and disclose pre-12 behaviour as ‘criminal’, it does not 
seem reasonable to provide ‘other relevant information’ relating to the same period in the 
child’s life – unless it was necessary for public protection purposes. We would welcome further 
detail on what would be included under this section before making a decision about whether 
this addresses the right balance in terms of addressing offending behaviour by young children 
under 12 and the disclosure of such information.  

The Bill provides that children under 12 who are subject to a police interview will have the 
right to have an advocacy worker present during the interview. What will the impact be on 
your organisation or on the children you work with who might access the advocacy service?  

As an organisation, we are supportive of the Bill’s proposal to introduce the child’s right to have 
an Advocacy Worker present during Police Interview. 

Police interviews are daunting for children and young people and must be informed by a ‘best 
interests of the child’ approach. 
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We therefore support for the following conditions:  

3. The interview may be conducted only if (and for as long as) an advocacy worker is 

A) Is present in the room in which the interview is being coordinated OR 
B) Is otherwise in attendance at the place where the interview is being conducted 

 

4. The child has the right to a private consultation with the advocacy worker before, or at any 
time during the interview. 

5. The advocacy worker must not be denied access to the child at any time during the interview. 

Training required by Advocacy Workers 

Section (35) (iii) helping the child to understand what may happen as a result of the interview – 
should the “support and assistance” role of the advocacy worker be extended to include the 
child’s primary caregivers. 

Raising the age of criminal responsibility would necessitate a number of changes in relation to 
information which can be provided to victims. The Bill seeks to balance the best interests of 
victims (including child victims) and the best interests of the child responsible for any harm 
caused. Again, the Committee would welcome views on whether an appropriate balance in 
this area has been achieved.  

NSPCC recognise that children can and sometime do become involved in offending behaviour. 
Behaviour which can have a serious and lasting impact on others. It is therefore essential that 
appropriate and effective support is available to individuals who are affected by the harmful 
behaviour of children under the age of 12, as with any other age group in society. 

NSPCC Scotland supports whole scale reform of the justice system for children in Scotland. All 
roads currently point towards the benefits of the ‘Children’s House’ or Barnahus, a model which 
originated from the United States Child Advocacy Centres and has been carried to countries 
around the world. It was one of the models of practice considered by the 2015 report of the 
Evidence and Procedure Review and according to HMICIS, the model is now being considered by 
the Scottish Government, Police Scotland and the Scottish Court Service  
 
This model provides child-centred and integrated justice, healthcare and ongoing therapeutic 
social care services all under one roof, often in a purpose built child-friendly accommodation, 
and is already tried and tested in improving justice and therapeutic outcomes for children who 
have experienced sexual abuse and assault. NSPCC is currently piloting a Children’s Houses in 
London. Learning from this pilot should be considered as part on any review to improve the 
justice response to children in the criminal justice system in Scotland.  
 
Conclusions 
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NSPCC Scotland believe that raising the age of criminal responsibility in Scotland will help 
‘square the circle’ of Scottish policy, as it relates to early and effective intervention with children 
and young people where there are wellbeing concerns, whilst upholding the UNCRC 
recommendations of 12 as the minimum age at which children can be held criminally 
responsible in the law.  
 
We also believe that legal reform to raise the MACR in Scotland has a critical role to play in 
bringing about the wider cultural change necessary to embed the principle of getting it right for 
every child across the whole of society.  
 
Changing how we ‘see’ children as a society is a core part of the GIRFEC endeavour. Raising the 
age of criminal responsibility articulates the clear message that children’s harmful behaviour is 
rooted in early adversity and that it is neither appropriate nor desirable for the law to punish 
children for the trauma they have experienced.  
 
Whilst we are supportive of the intention behind the current proposal to raise the age of 
criminal responsibility to 12, we would also enormously welcome a stated commitment to an 
on-going process of reform of the criminal justice response to children aged 12 and over and 
support calls for full implementation of ‘Barnahus’ as a matter of urgency. 
 
 


