
 

Scottish Ministers, special advisers and the Permanent Secretary are covered by 

the terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot 
 

The Scottish Parliament, Edinburgh  EH99 1SP 

www.gov.scot 


  

 

Minister for UK Negotiations on Scotland’s Place in 

Europe 

Michael Russell MSP 

 

 

T: 0300 244 4000 
E: scottish.ministers@gov.scot 

 

 

 

Graeme Dey MSP 
Convener 
Environment, Climate Change and Land Reform 
Committee 
The Scottish Parliament 
EDINBURGH 
EH99 1SP 

 

 
12 March 2018 
 
 
 
Dear Graeme, 

 

Thank you for your letter of 7 March on behalf of the Environment, Climate Change and Land 

Reform Committee about the UK Withdrawal from the European Union (Legal Continuity) 

(Scotland) Bill (“the Bill”). The Committee has raised a number of issues and questions and I 

respond to those below. 

 

Environmental principles  

 

As you are aware, the Scottish Government’s position always been that the best way to 

protect our environmental ambitions in Scotland is to ensure the principles of devolution and 

the powers of the Scottish Parliament continue to be respected.  The First Minister has 

clearly stated to the Scottish Parliament that any threat to Scotland’s distinctive and 

ambitious approaches to environmental standards and to climate change is “completely 

unacceptable”. 

 

As the Committee have recognised, the Cabinet Secretary for Environment, Climate Change 

and Land Reform has been clear that this Government will do everything in our power to 

maintain, protect and enhance Scotland’s environment. This commitment extends to 

protecting both the letter and spirit of the law including the underlying principles of 

precaution, prevention and rectifying pollution at source, as well as the ‘polluter pays’ 

principle as set out in Article 191 of the Treaty of the Function of the European Union 

(“TFEU”). 

 

Before turning to the Committee’s specific questions about the environmental principles, I 

would like to set out some of the background to the approach that is taken in the Bill.  The 
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purpose of the Bill is to ensure that Scotland’s devolved laws can be prepared for the effect 

of UK withdrawal from the EU.  In order to achieve this, the Bill seeks to ensure that the 

same rules and laws will apply the day after exit as the day before.  The Bill therefore 

converts devolved EU law as it stands at the moment of exit into domestic law.  It does this 

by saving and incorporating, into domestic law, different types of EU law.  As part of this, the 

Bill embeds those general principles of EU law which are currently recognised as being part 

of EU law with the legal characteristic that enables measures to be declared void if they 

contradict the principles as opposed to more general principles of EU law that inform 

decision making.  Unlike the European Union (Withdrawal) Bill (the “UK Bill), the Bill 

preserves the existing remedies that are associated with the general principles of EU law so 

far as they relate to the acts of Scottish Ministers and public authorities. 

 

The Bill does not determine future policies in any subject area.  That is a matter to be dealt 

with through the powers that are conferred in the Bill (subject to the point that the powers 

cannot be used to bring forward substantive new policy changes in any area) or in separate 

primary legislation.  The starting point for any future changes is the EU law that is retained in 

the Bill. 

 

Like the UK Bill, the Bill does not attempt to list the general principles of EU law that are 

currently recognised by the case law of the Court of Justice (“CJEU”).  This list of general 

principles of this nature that currently exists is not necessarily fully agreed.  Given that the 

purpose of the Bill is to convert EU law as it stands at the point of exit and ensure continuity 

of the position as it exists on exit day, it would not be appropriate to prejudge the position in 

relation to what general principles have been recognised at the point of exit.  The 

Explanatory Notes set out some of the main general principles that the Scottish Government 

understands are currently part of EU law.  The Scottish Government intends to adjust the 

explanatory notes to set this out more fully without being exhaustive, given that the general 

principles could continue to develop prior to exit day.    

 

The Scottish Government considers that the current drafting of section 5 of the Bill ensures 

that the precautionary principle is captured within the definition of general principles of EU 

law to be retained after exit, as it has been clearly recognised by the CJEU as a general 

principle of EU law.  In addition, as the Committee notes, the Charter of Fundamental Rights 

is specified as being part of Scots law on or after exit and it references environmental 

protection as a core human right.   

 

The status of the remaining three environmental principles is complex and it would be a 

matter for the Scottish courts to determine whether those were principles that had been 

recognised by the CJEU in a case decided before exit day taking into account European 

case law.   To provide that these principles are general principles of EU law on the face of 

the Bill prejudges the question of whether they are general principles of EU law with the 

particular legal character that attaches to those principles, as opposed to guidelines that 

inform policy development and decision making on environmental policy. 
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Regardless of the status of each of the environmental principles, any EU environmental 

legislation that is brought into domestic law through the Bill will have been informed by all of 

the EU’s environmental principles.  We are continuing to consider how best to enshrine our 

commitment to the EU environmental principles in light of the UK Government’s decision to 

exit the EU. 

 

Recognition of animals as sentient beings 

 

As with the three environmental principles, it would be for the Scottish courts to determine 

whether Article 13 had been recognised by the CJEU in a case decided before exit day.   

The Cabinet Secretary for Environment, Climate Change and Land Reform wrote to the 

Secretary of State for EFRA on 9 January 2018 agreeing engagement between officials to 

discuss the consultation on the draft Animal Welfare (Sentencing and Recognition of 

Sentience) Bill proposed for Westminster.  Official contact has also been agreed to discuss 

the potential extension, via the legislative consent process, of the duty to have regard to the 

welfare needs of animals as sentient beings when formulating and implementing policy to 

Scottish Ministers as regards matters to the Scottish Government. 

 

The extension of such a duty would provide continuity on completion of any agreed 

legislative consent motion.  However, the principle of animal sentience has been recognised 

in Scottish legislation for over a century; and there is no intention, or public will, for that to 

change.  The Animal Health and Welfare (Scotland) Act 2006 recognises the sentience of all 

vertebrate animals and makes provision for Scottish Ministers to recognise the sentience of 

invertebrates where there is scientific evidence that they are of a kind capable of 

experiencing pain or suffering.   

 

Environmental governance 

 

On environmental governance, as the Committee will be aware, we are currently considering 

the best way to address any potential environmental governance gaps.  We are firmly of the 

view that any future governance arrangements must reflect the distribution of power and 

authority within the UK and the different legal and governance systems that exist.  However, 

as stated above, it is not the role of this Bill to determine policy on or after exit day.  Rather, 

environmental governance is an issue which correctly requires to be dealt with when 

adjusting our own environmental law to ensure it continues to function properly after Brexit.  

 

The Cabinet Secretary for the Environment, Climate Change and Land Reform is currently 

seeking advice from Scotland’s Roundtable on Environment and Climate Change and has 

asked the Roundtable to provide initial advice this month. The Cabinet Secretary for the 

Environment, Climate Change and Land Reform and I will be appearing before the ECCLR 

Committee on 20 March, which will provide an opportunity to discuss issues of 

environmental principes and governance following the UK’s exit from the EU in further detail.     
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Keeping pace power 

 

The Scottish Government has made clear that we want to retain close alignment with EU 

laws and institutions, preferably by remaining within the European single market and the 

customs union.  As you have noted, Section 13 provides Scottish Ministers with a ‘keeping 

pace’ power, ensuring we can keep our laws aligned, where appropriate, with developing EU 

Rules.  As explained above, section 5 of the Bill embeds the general principles of EU law, 

including the precautionary principle, and the Charter of Fundamental Rights, including 

Article 37, as they exist on exit day in Scots law.  Any EU environmental law that the Scottish 

Government considers it appropriate to keep pace with using the section 13 power will have 

been informed by all of the environmental principles and the power in section 13 can be used 

to make corresponding provision. 

 

The Cabinet Secretary for Environment, Climate Change and Land Reform has set out her 

determination to ensure that current standards of environmental protection in Scotland are at 

least maintained and has made clear that Brexit must not provide any excuse for lowering 

these standards. We will seek to ensure the Scottish Government has the freedom to 

enhance those standards and continue to reflect EU standards as necessary.  Without doing 

so, Scotland risks lagging behind and diverging from the ambitions of our European allies as 

well as missing key tools that will enable us to meet international ambitions such as the UN 

Sustainable Development Goals.  The keeping pace power in the Bill will enable us to 

maintain alignment with current EU rules after withdrawal, where necessary. 

 

General principles 

 

As the Committee notes, the other key difference between the two Bills is that the Scottish 

Government retains rights of action in relation to failures to comply with any of the general 

principles of EU law or the Charter.  The UK Bill specifically provides that there is no right of 

action in relation to the general principles or the Charter.   

 

On the point about section 7(2), the Scottish Government set out further background on this 

in a letter to the Delegated Powers and Law Reform Committee (“DPLRC”) which is 

attached.  In summary, similar to the UK Bill, the Scottish Government did not consider it 

appropriate to retain the right of action on the basis that an EU instrument is invalid because 

only the Court of Justice can make that determination.  This is therefore one exception from 

the preservation of rights of action.  That exception is subject to the power in Regulations to 

allow such challenges in specified cases as explained to the DPLRC.  However, unlike the 

UK Bill it will remain possible to bring a challenge in relation to a failure to comply with the 

general principles of EU law or the Charter in relation to actions of Ministers or a public 

authority acting within the scope of retained EU law.   

 

The Bills express this in different ways because the UK Government’s approach is to provide 

that general principles are not part of domestic law except as an aid to interpretation.  In 

contrast, Scottish Government’s approach is to provide that the general principles are part of 

Scots law.  In both cases, as noted above, the general principles are defined as meaning 
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those that were recognised by the Court of Justice before exit day in line with the approach 

of bringing across existing EU law at the point of exit.  

 

The Charter of Fundamental Rights  

 

As noted previously, given that the purpose of the Bill is to retain EU law as it exists at the 

point of exit, the Charter and the general principles are incorporated on that basis.  The 

Courts will also be able to take account of the jurisprudence of the CJEU when interpreting 

retained EU law.  Once the Charter and general principles have been domesticated, it would 

also be open to the Scottish Government to take account of new developments in EU law in 

modifying the general principles or the Charter. 

 

Interpretation of retained (devolved) EU law and retained (devolved) general principles 

of EU law 

 

The Scottish Government considered that it was appropriate to provide for a more positive 

position in relation to the role of post-exit CJEU guidance.  The Bill therefore provides that 

the courts may have regard to that jurisprudence, rather than the UK approach of saying that 

they need not have regard to that jurisprudence.   

 

There is also a substantive difference in approach.  The Bill provides that questions about 

retained devolved EU law are to be determined in accordance with the case law of the CJEU 

even if the law has been modified.  The UK Bill only provides for questions about retained 

EU law to be determined in accordance with CJEU case law so far as that law has not been 

modified (unless express provision is made to the contrary). Given that we expect that most 

retained EU law will require to be modified in some way to make it work properly, the 

Scottish Government considered that it would be more appropriate for the default rule to 

apply to the law whether or not it was modified. 

 

I trust this letter clarifies the points raised in your letter and I look forward to discussing these 

issues further on Tuesday.  

 

Yours Sincerely 

 

 

 

 

 

 

Michael Russell 

 
Enc. (Letter to the Delegated Powers and Law Reform Committee) 
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