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Education and Skills Committee 

4th Meeting, 2017 (Session 5), Wednesday 1 February 2017 

Scottish Government response to Session 4 Education and Culture Committee 
recommendations 

 
1. The Education and Skills Committee agreed that it wanted to monitor the Scottish 

Government’s progress in implementing recommendations from its predecessor.  
The attached table from the Scottish Government provides updates, including on 
the implementation of legislation that the predecessor Committee reported on at 
Stage 1.  As culture is no longer in the Committee’s remit, these 
recommendations have been omitted.  The full Committee reports are linked 
below: 
 

 The National Gaelic Language Plan 2012-17 (pages 1-3 of table) 
 

 Report on educational attainment of looked after children (pages 3-6 of table) 
 

 The Children and Young People (Scotland) Bill (pages 6-14 of table) 
 

 Decision making on whether to take children into care (pages 14-16 of table) 
 

 Post-16 Education (Scotland) Bill (pages 16-22 of table) 
 
 Higher Education Governance (Scotland) Bill 1 Report (pages 23-29 of table) 

 
 Attainment of pupils with sensory impairment (pages 29-36 of table) 

  
 Education (Scotland) Bill (pages 37-42 of table) 

 
Future work on these issues 
 
2. The clerks and SPICe will take into account information from this table that is of 

relevance to this Committee’s current work programme into background papers 
for future meetings. 
 

3. The clerks will also request a further update on these recommendations every 12 
months to enable the Committee to track progress throughout the session. 
 

4. In addition, there are a number of issues which will come back to the Committee 
for consideration in due course, including: 
 
 the draft of National Gaelic Language Plan for 2018 onwards, and presumably 

also the Bord na Gaidhlig commissioned assessment of the impact of the 
2012-17 plan; 
 

 legislation on the elements of the Children and Young People (Scotland) Act 
being reviewed in light of the Supreme Court ruling; 

 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/53360.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/51538.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/69949.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/67750.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/61342.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/95003.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/92452.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/92072.aspx
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 the Committee could consider the annual report of the Commissioner for 
Widening Access in due course and take into account widening access 
recommendations (p.16) at that stage; 

 
 Government research and an action plan in response to recommendations on 

the attainment of pupils with sensory impairment (p.30). 
 

Action 
 
5. Members are invited to discuss the contents of the table with a view to identifying: 

 
 areas where they would appreciate further information from the Government, 

or NDPBs/agencies1 at this stage; 
 areas where key stakeholders who gave evidence in session 4 could be 

invited to give their perspective on progress made; and/or 
 

 any legislation, or elements of legislation, that could merit post-legislative 
scrutiny later in the session2. 
 

 

Clerk to the Committee 
27 January 2017 

                                                           
1
 for example p.17 responses suggest further details in a number of areas could be provided by the SFC 

2
 the response states the Government is ‘committed to measuring the success of the [Higher Education 

Governance (Scotland)] Act in due course’ p.29 





EDUCATION AND SKILLS COMMITTEE – Continuity of Scrutiny – Scottish Government Responses to recommendations – update – 
November 2016. 
 

Scottish 
Government 
Policy Area 

Committee recommendation Scottish Government response 

The National 
Gaelic 
Language Plan 
2012-17. 

Overall, the Committee welcomes the publication of the draft Plan, 
noting that it is ambitious and that its full and effective implementation 
will require greater focus and coherence along with close partnership 
working between the Bòrd and a number of bodies including COSLA, 
public authorities that will have to implement the Plan, the Scottish 
Government, NHS boards and higher and further education bodies. The 
Committee recognises that the Bòrd and the other bodies that will be 
required to implement the Plan have limited capacity to do so. 
The Committee has some concerns that the Plan is so wide-reaching 
and broadly focussed that it is currently difficult to identify an overall 
strategy and to determine the most important priorities. The Committee 
therefore recommends that further thought be given to establishing what 
the key priorities for the Bòrd are between now and 2017 and how these 
priorities, along with the targets in the Plan, will be achieved, particularly 
in the current financial climate. 
 
The Committee endorses the Bòrd’s commitment to promoting Gaelic in 
the home. 
Education 
 
Gaelic-medium education 
 
The Committee welcomes the Bòrd’s emphasis on the importance of 
Gaelic-medium education (GME) and notes that discussions are on-
going about the option of placing an entitlement to GME on a statutory 
footing. The Committee would appreciate more detail from the Bòrd on 
the issue of the proposed legal entitlement and the practical and cost 
implications of this approach. The Committee acknowledges that local 
authorities would be required to deliver this. 
 
The Committee notes the Plan’s ambitious aim to double the number of 
children going into primary 1 in GME and recommends that the Bòrd 
ensures it has a clear strategy for achieving this. The Committee 
requests further detail on the practicalities and costs of employing a 

Bòrd na Gàidhlig (BnG) has been pursuing a range of 
priorities over the period and along with regular reports to the 
SG, BnG commissioned a report into an assessment of the 
impact of the National Gaelic Language Plan 2012-17.   
 
BnG is currently preparing a draft of the next National Gaelic 
Language Plan.  DFM will be working with BnG on this and 
taking an interest in the aims and priorities listed to enable 
further progress to be made.   SG agrees the Plan needs 
clear priorities.  Yet at the same time, it also needs to be 
broad to promote partnership working and to give a lead to a 
number of authorities and public bodies developing and 
implementing Gaelic plans.  SG officials will ensure the 
comments of the committee are forwarded to BnG as they 
prepare the next version of the national Plan.  

 
1



2 
 

team to work with parents and create parent-child groups. The 
Committee also requests information from the Bòrd on the role of Gaelic-
medium nurseries. 
 
Teachers 
 
The Committee is of the view that the Bòrd should work with the Scottish 
Government, councils and initial teacher education institutions to carry 
out a detailed mapping exercise to identify the specific geographic and 
subject areas where there is likely to be a specific need for new GME 
teachers in future years. 
 
The Committee calls on the Bòrd to explore further what role UHI, other 
relevant further and higher education institutions and the Scottish 
Funding Council can play in ensuring that there are sufficient numbers of 
GME teachers to ensure that any increased demand for GME can be 
met. 
 
Scottish Studies 
 
The Committee notes that the Bòrd is continuing its discussions on the 
inclusion of Gaelic within Scottish Studies, and would welcome further 
detail from the Chair of the Bòrd on how to achieve this. 
 
Community 
 
The Committee notes Mr MacKay’s comments that Gaelic communities 
have not had many opportunities until now to use Gaelic in dealing with 
public bodies and therefore commends the Bòrd on developing an 
ambitious plan to ensure that such opportunities are provided where 
appropriate. 
 
The Committee encourages the Bòrd to continue its discussions with the 
business community with a view to developing the use of Gaelic by 
private companies. 
Workplace 
The Committee commends the Bòrd on developing the “Investors in 
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Gaelic” scheme but notes that no costings have yet been produced on 
how this will be delivered. 
 
Arts, media and heritage 
 
The Committee recommends that the Bòrd should develop a strategic 
plan to maximise the opportunities to promote and showcase Gaelic 
heritage and culture provided by events of national significance. The 
Committee suggests that, in doing so, the Bòrd should seek to work in 
close partnership with VisitScotland, EventScotland and Creative 
Scotland. 
 
Implementation of the Plan 
 
The Committee encourages the Bòrd to continue its discussions with 
COSLA and individual local authorities about the implementation of the 
Plan and to assess whether local authorities and other public bodies 
have the necessary capacity and resources to implement their plans. 
Governance 
 
The Committee welcomes the establishment of the national 
management group and recommends that it continues to work closely 
with other organisations to promote Gaelic effectively. 

Report on 
educational 
attainment of 
looked after 
children. 

1.  There is no doubt that children looked after at home have poorer 
levels of attainment than other looked after children. As a first step, the 
Committee requests further information from the Scottish Government 
on the type and extent of social work support that is currently provided to 
children looked after at home and their families or carers, for example by 
children’s service workers or similar individuals. The Committee believes 
that adequate resources and support should be available and therefore 
also calls for the Scottish Government’s views on— 
 

(a) whether the current support for children looked after at home 
produces satisfactory outcomes, bearing in mind the evidence 
presented throughout this report on the particular difficulties facing 
this group; and 

 
 

(1) In October 2016, the First Minister announced a root and 
branch review of Scotland’s care system, acknowledging that 
looked after children often face unnecessary barriers and 
have the poorest educational outcomes.  
 
 
 
 
 
(a) It is difficult to give even a basic common breakdown of 
the social work support that is available as each local 
authority delivers support to families in a different way, using 
different resources. Practically all the research conducted for 
children and young people looked after at home; as well as 
the statistical data, shows that the current system does not 
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(b) whether resources are available to provide greater social work 
support to all looked after children, where required, given the 
Government’s commitment to the preventative spending agenda. 
(Paragraph 45) 

 
 
 
 
 
 
 
 
 
2. Considerable evidence has been provided to suggest that the 
voluntary sector could play an even greater role in supporting looked 
after children. The Committee agrees and therefore calls on the Scottish 
Government – in conjunction with local authorities, NHS boards and the 
voluntary sector – to bring forward proposals on how volunteers could 
help deliver greater, more coordinated, nationwide support to looked 
after children, particular those looked after at home. The Committee 
stresses that such support would not be provided as a replacement for 
the services of trained professionals, but should complement their input, 
particularly where families prefer to receive more informal support. 
(Paragraph 46) 
 
 
3. While all looked after children face barriers, the Committee has noted 
the particular challenges facing those children who are formally classed 
as being looked after at home. Given these challenges, the Committee 
was very concerned to read the views of directors of education and 
social work that there had not been sufficient attention paid to the needs 
of this group. (Paragraph 135) 

produce satisfactory outcomes for this group and their 
families. There are of course examples of effective practice 
and we are exploring how these can be promulgated 
including through the work of the Scottish Government-
funded Centre for Excellence in Looked After Children in 
Scotland (CELCIS) at the University of Strathclyde. 
 
(b) It is for Councils to determine how to manage their own 
resources; however, there are examples of authorities which 
have made improvements within current budget limits. For 
example: the City of Edinburgh Council have diverted some of 
their resources to implementing Family Group Conferencing 
(FGC) and Multi-Systemic Therapy (MST) (in tandem with 
Fife Council) services. The implementation of FGC and MST 
has led to the number of looked after children in Edinburgh 
dropping to 2009 levels and a significant drop in high tariff 
placements. Both FGC and MST are freeing up substantial 
resources to be reinvested in local services for children and 
young people. 
 
(2) Many existing services for looked after children are 
provided by the voluntary sector and many of these depend 
on the support of volunteers, for example Intandem, a new 
mentoring service for children looked after at home between 
the ages of 8 and 14. Launched earlier this year with 
£750,000 per year in support from Scottish Government, 
Intandem is managed by Inspiring Scotland and is being 
delivered through 13 projects across 19 local authorities, 
which will become operational in Spring 2017. Intandem is 
wellbeing-focused and is designed to compensate for early 
unmet needs, to ensure children and young people have the 
emotional resilience and motivation for learning. 
 
(3) We recognise that more attention needs to be paid to the 
specific needs of children looked after at home.  Our Getting it 
Right for Looked After Children and Young People Strategy 
from November 2015 outlines three priority areas of work to 
improve outcomes for looked after children and young people; 
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4. The Committee shares the view of many witnesses that a stronger 
emphasis on early intervention could prevent many children from 
becoming looked after in the first place, or reduce the barriers that they 
face. The Committee welcomes the increased policy focus on this area, 
which must be backed by sufficient resources, and also the considerable 
efforts underway to revise legislation and guidance of relevance to all 
looked after children, including those looked after at home. (Paragraph 
136) 
 
 
 
 
 
 
 
 
 
 
 
5. We invite the Scottish Government to provide details of the action it is 
taking to ensure that payments under the kinship care order will be 
disregarded as income in terms of the benefits system. We would be 
concerned if such support was not disregarded in this way and urge the 
Scottish Government to work closely with the relevant UK Government 
departments on the development of the regulations under this Part, to 
ensure clarity about what kinship carers can and cannot expect to 
receive. 
 
6. While the issues raised above (about the implementation of Getting it 
Right for Every Child (GIRFEC) and Additional Support for Learning 

early engagement, early permanence and improving the 
quality of care.  
 
In addition the Children, Young People and Families Early 
Intervention Fund (CYPFEIF) is funding 118 voluntary 
organisations to tackle inequalities, support parents and build 
skills. 
 
(4) The Scottish Government has a strong commitment to the 
principle of Early Intervention, and has committed to the 
delivery of the “Getting It Right for Looked After Children” 
strategy.  Guidance on Part 12 of the Children and Young 
People (Scotland) Act 2014, which is ‘services in relation to 
children at risk of becoming looked after’, was published in 
November 2016. This will have the effect of focusing service 
providers’ minds on the need for earlier intervention, 
preferably before the children and young people enter formal 
care. In addition, Scottish Government is funding the 
Realigning Children’s Services programme 
(www.transformingchildrensfutures.scot) which works with 
Community Planning Partnerships to develop a rich picture of 
need and redesign services to support early intervention. 
Working directly in six CPPs, we expect the programme to 
drive service redesign and strategic commissioning to deliver 
improved outcomes and value for money. 
 
(5) The UK Government are consulting on the exemptions to 
the 2 child rule until 27 November 2016. The Scottish 
Government will be responding to ensure that kinship carers 
are not disadvantaged in any way. 
 
 
 
 
 
(6) The Scottish Government notes the Committee’s concerns 
about cumulative legislation, and will continue to bear this in 

http://www.transformingchildrensfutures.scot/
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(ASL) legislation) do not solely relate to looked after children, the 
Committee notes that some concerns have been expressed about the 
complexity of existing legislation, and that there are differences of 
opinion amongst senior professionals on how additional support for 
learning and GIRFEC sit together. While the Committee considers that 
there are strengths in the existing legislative and policy framework, it 
does have some concerns about how this is being implemented. The 
Committee considers that the Scottish Government, before introducing 
any further children’s legislation, should carefully consider the concerns 
expressed above and how the new bill can build upon the best elements 
of the existing framework. (Paragraph 107) 
 

mind when considering further legislation, including as part of 
the review of care. 
The required content of a Child’s Plan includes some types of 
information which will be relevant to all children who will 
require a Child’s Plan, for example demographic information 
and the wellbeing assessment and analysis, and some types 
of information which will only be relevant to children in certain 
circumstances, for example reference to other statutory 
planning requirements, which could include compulsory 
measures of supervision. This has the effect of streamlining 
planning processes to allow the Child’s Plan to incorporate 
the content necessary for children who are looked after, those 
leaving care, those with a co-ordinated support plan and 
children on the Child Protection Register. 

The Children 
and Young 
People 
(Scotland) Bill 
(now Act). 

Part 1 – Rights of children 
 
40. However, we are concerned about evidence describing the duties in 
Part 1 as little more than a restatement of existing obligations.  
Therefore, we recommend that the Scottish Government provides an 
explanation of the practical actions it intends to take to increase 
awareness of children’s rights, including details of the tool that will be 
developed. We also recommend that, in addition to reporting on the 
steps they have taken to fulfil their duties under Part 1, Ministers should 
be required to report on the activities they intend to undertake to further 
children’s rights in each three-year period. 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
(40) There are a number of activities underway and planned 
that seek to raise awareness of children’s rights both within 
and outwith SG.  This includes the development of an 
Education Scotland resource for adults working within the 
education sector, Recognising and Realising Children and 
Young People’s Rights which informed the development of a 
dedicated resource for youth workers, released in September 
this year to be rolled out in 2017.  A child rights objective has 
been included within the SG standard grant conditions and 
the Minister for Childcare and Early Years announced at a 
Parliamentary reception on 16th November this year that he 
would be undertaking a series of engagement events with 
Children and Young People across Scotland to discuss their 
rights and what is important to them in the Year of Young 
People 2018.  The report to Parliament in 2018 will capture 
what we have done with respect to raising awareness and will 
also state what we intend to do in the following 3 years.  The 
tool being referred to is the Child Rights and Wellbeing 
Impact Assessment (CRWIA) which should be undertaken on 
all new policy and legislation.  The tool and guidance is now 
available on the Scottish Government website as are 
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41. In relation to the duties placed on public authorities, we recognise 
there are different views on the wording of the Bill. We seek further 
clarification from the Scottish Government on why it has chosen not to 
include duties to ‘keep under consideration’ and thereafter, to ‘take steps 
identified by that consideration’. 
 
 
 
 
 
 
 
 
 
 
 
 
42. We welcome the intention to allow public authorities to report under 
this Part in their annual reports. We note that there are a number of new 
reporting and planning duties in the Bill, which often fall to the same 
organisations. We therefore ask whether some of these duties could be 
better integrated. 
 
 
 
 
 
 
 
 
 
 

completed CRWIAs. 
 
The Children and Young People (Scotland) Act 2014 requires 
the report to Parliament to set out plans for the next 3 years. 
 
(41) The duties on public authorities in relation to children’s 
rights were debated at stage 1 and stage 2.  The previous 
Minister for Children and Families (Aileen Campbell MSP) 
was clear that the Bill placed duties on public authorities in a 
way that was practical and achievable.  These duties require 
each public authority to publish a report on the steps it has 
taken over that period “to secure better or further effect” 
within its area of responsibility matters relating to the UNCRC 
requirements.  The Act is now in place, with duties on public 
authorities taking affect from 1 April 2017.  The final wording 
in the Act represents a balance between placing a 
requirement on authorities to take action and report on it, and 
avoiding something that is overly directive and onerous.  The 
reporting duty signals a significant step forward and will 
increase transparency and the opportunity for scrutiny of the 
entire public sector’s approach to the rights agenda.   
 
 
(42 and 75) The draft statutory guidance on Part 3 (Children’s 
Services Planning) includes a section on links with other 
statutory plans and reports which directs the reader to 
consider  within that context Part 1 (Children’s Rights), Part 6 
(Early Learning and Childcare) and Part 9 (Corporate 
Parenting) of the Children and Young People (Scotland) Act 
2014, as well as the Public Bodies (Joint Working) (Scotland 
Act) 2014, Community Empowerment (Scotland) Act 2015, 
Carers (Scotland) Act 2016 and the Community Learning and 
Development (Scotland) Regulations 2013.  It explores the 
benefits of combining elements of the planning process e.g. 
consultation and reporting duties whilst leaving the specifics 
very much at the discretion of the organisations involved to 
meet local circumstance.  Anything more directive in this 
regard would have gone beyond the scope of the legislation, 



8 
 

 
 
 
 
 
43. We note that Article 42 is incorporated in the Bill and request the 
Scottish Government’s response to the Children’s Commissioner’s 
suggestion that Articles 3 and 12 also be included. 
 
 
 
 
 
44. A number of organisations expressed disappointment that the 
Scottish Government did not undertake a Child Rights Impact 
Assessment (CRIA) on the Bill. We wrote to the Scottish Government on 
this matter. We accept the Scottish Government’s reason for not 
undertaking a CRIA in this case, which was due to the extensive 
engagement activities carried out during the Bill’s development.  
However, the Scottish Government should commit to undertaking CRIAs 
in relation to relevant future legislation. 
 
Part 2 – Commissioner for Children and Young People in Scotland 
 
Conclusions 
 
57. We support the Commissioner’s work in representing children’s 
interests. We also welcome the Commissioner’s commitment to co-
operate with the various complaints-handling bodies in order to ensure 
the Bill does not give rise to overlap or duplication of functions. 
 
58. However, we are concerned by the misunderstanding about what the 
new power of investigation will allow. It appears that the Commissioner 
interprets the scope of the new power more widely than intended by the 
Scottish Government. We expect all parties to be clear about the 
interpretation of the Commissioner’s new powers and suggest that, if 
necessary, the Bill should be amended to ensure this. 

which would have been inappropriate for a piece of statutory 
guidance.  We will consider what might be practicable and 
desirable by way of encouragement and support once new 
practices bed in.   
 
(43) The recommendation was made in the Stage 1 Report 
and there has been the opportunity to debate this point during 
the passage of the Bill.  The ethos of Article 3 and 12 are 
reflected in the Act.  In complying with their duties under 
subsection (1)(a) of the 2014 Act, Ministers must take such 
account as they consider appropriate of any relevant views of 
children of which they are aware 
 
(44) The Part 1 duties on Ministers came into force in June 
2015.  At that time a Child Rights and Wellbeing Impact 
Assessment tool along with guidance was made available for 
the assessment of new policy and legislation. 
 
 
 
 
 
 
 
 
 
(57,58&59)  The Commissioner for Children and Young 
People in Scotland is independent of the Scottish 
Government and funded by the Scottish Parliament Corporate 
Body (SPCB).  The Committee will be aware that the policy 
intention behind Part 2, and the resources necessary to carry 
out the Commissioner’s new functions, were considered by 
members of the Committee during the last Parliament.  This 
included further evidence from the Commissioner’s Office and 
the Scottish Government. In addition, on 10 September 2015, 
the then Presiding Officer Tricia Marwick MSP wrote to the 
then Cabinet Secretary Angela Constance, asking for 
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59. The issue of resources is closely linked to the interpretation of the 
Commissioner’s new powers. If the resources are primarily aimed at 
funding staff to handle more enquiries, we question whether the 
proposed level of staffing is necessary. We are mindful of evidence 
indicating that the estimated £160,000p.a. could be better spent on, for 
example, greater access to mediation for children and young people, 
and are keen to ensure that any costs are fully justified. We recommend 
that the Scottish Government gives further consideration to the volume 
and type of work that any extra enquiries will require. 
 
 
 
 
 
 
 
 
 
 
Part 3 – Children’s services planning 
 
75. The Scottish Government should clearly illustrate how children’s 
service plans fit within the wider Government strategy to integrate 
service planning across for example, the Public Bodies (Joint Working) 
(Scotland) Bill, the proposed Community Empowerment (Scotland) Bill 
and with Single Outcome Agreements and Community Planning 
Partnerships. 
 
 
 
 
 
 
 
 
 

clarification of the policy intention and resource implications.  
The Cabinet Secretary’s response confirmed that the 
Government's view was unchanged since the passage of the 
Bill.  She highlighted that, as well as creating new powers for 
the Commissioner, the Act should help improve signposting to 
other complaints bodies, and increase awareness and 
engagement of children and young people with the 
complaints landscape.  There is a general view that this can 
be complex to navigate. This correspondence also confirmed 
the Government’s view that the additional resources the 
Commissioner would require remained as set out in the 
Financial Memorandum to the Bill.  Following consideration of 
this, and other evidence gathered, in January 2016, the 
SPCB wrote to Mr Baillie confirming the funding for the new 
duties.  Given the uncertainty generated during the passage 
of the Act and subsequent dialogue, the Government will 
keep under review the operation of the new duties, and work 
with the Commissioner and the SPCB to assure effective 
implementation.   
 
 
 
(75 & 42) As referred to at 42,   The draft statutory guidance 
on Part 3 (Children’s Services Planning) includes a section on 
links with other statutory plans and reports which directs the 
reader to consider  within that context Part 1 (Children’s 
Rights), Part 6 (Early Learning and Childcare) and Part 9 
(Corporate Parenting) of the Children and Young People 
(Scotland) Act 2014, as well as the Public Bodies (Joint 
Working) (Scotland Act) 2014, Community Empowerment 
(Scotland) Act 2015, Carers (Scotland) Act 2016 and the 
Community Learning and Development (Scotland) 
Regulations 2013.  It explores the benefits of combining 
elements of the planning process e.g. consultation and 
reporting duties whilst leaving the specifics very much at the 
discretion of the organisations involved to meet local 
circumstance.  Anything more directive in this regard would 
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Parts 9 (Corporate Parenting), 10 (Aftercare) and 11 (Continuing 
Care). 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

have gone beyond the scope of the legislation, which would 
have been inappropriate for a piece of statutory guidance.  
We will consider what might be practicable and desirable by 
way of encouragement and support once new practices bed 
in. 
 
 
Corporate Parenting (Part 9) 
Part 9 of The Children and Young People (Scotland) Act 2014 
requires corporate parents (as set out in schedule 4 of the 
2014 Act) to undertake six specific duties, which taken 
together, provide an alternative definition of corporate 
parenting, and it is through a corporate parent's efforts to fulfil 
these duties that they will uphold the rights and promote the 
wellbeing of looked after children and care 
leavers.  Corporate Parents are required to report on 
progress to Scottish Ministers and Ministers are under a duty 
to subsequently report to parliament on progress every 3 
years starting from April 2018. Statutory Guidance was 
published in August 2015. 
 
Aftercare (Part 10) 
The pre-2014 Act cut-off age of 21 years old was out of step 
with that in the general population who continue to provide 
support throughout their children’s early adult lives. Looked 
after young people tend to be younger when they move to 
adult living than their non-looked after peers and often face 
particular challenges on issues such as employment, 
education, training and adequate housing.  Part 10 has 
extended the eligibility for Aftercare services for care leavers 
looked after on or after their sixteenth birthday from 21st 
birthday to their 26th birthday. This vastly increases the 
number of care leavers eligible for support from their 
Corporate Parents. The Local Authority may also continue to 
provide support beyond the age of 26, at their own discretion. 
Non-statutory Guidance was published in October 2016. 
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113. We invite the Scottish Government to provide details of the range of 
support it will make available to ensure that local authorities and health 
boards are able to replicate the successes experienced in Highland, 
recognising the different circumstances that will prevail in different parts 
of the country. 
 
115. In view of this, we consider that further resource may be required 
for health boards to implement GIRFEC, and we recommend that the 
Scottish Government be prepared to make such support available where 
appropriate. 
 
116. The Scottish Government should therefore explain how it will 
ensure that the demands placed on health visitors across the entire 
policy landscape will be met. 
 
114. We believe the success of the named person role will depend on 
the Scottish Government’s ability to work with its local partners to clarify 
a number of practical issues, which we bring to the attention of the 
Parliament.  
 
 

Continuing Care (Part 11) 
Continuing Care enables a young person who is looked after 
in kinship, foster or residential care at the age of 16 years old 
(born after April 1999) to remain in their care placement up to 
the age of 21 years.  If the care placement is meeting the 
needs of the young person the Act requires that the 
assumption is that the placement should be maintained.  If 
the placement cannot be maintained due to any of the 
exemptions (carer unable/unwilling or maintaining the 
placement would adversely affect the wellbeing of the YP) 
then an alternative placement or form of support (e.g. 
Aftercare) will be provided.  Non-statutory Guidance was 
published in October 2016. 
 
 
 
(113,115&116) The Scottish Government is providing funding 
for an additional 500 health visitors to be in place to 
undertake the Named Person (NP) duties across Scotland.  
This funding is being phased over four years 2014-2018.  The 
SG is working with Health Boards around the implementation 
of the Enhanced Health Visiting Pathway, as published in 
October 2015, to ensure that a consistent service is available 
to all families.  Additional CPD has been provided for all 
existing Health Visitors to ensure they are able to take on the 
new duties of the role.  
 
 
 
 
 
(114) We provided additional funding to Local Authorities of 
£0.4 million in 2015/16 and £9.8 million in 2016/17 for the 
costs of implementing the Named Person, as set out in the 
Children and Young People (Scotland) Act 2014’s Financial 
Memorandum. 
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117. We are concerned about the operation of the named person role 
during school holidays. This is an area that requires further 
consideration by the Scottish Government and its local partners. 
 
118. The Scottish Government should explain how the proposal to 
assign a named person for young people who have left school and are 
under the age of 18 will work. 
 
119. We therefore recommend that the Scottish Government monitors 
the situation as these roles develop with a view to legislating for the lead 
professional in future, if necessary. 
 
 
Part 4 – information sharing – paras 132-137 
 
 
 
 
143. We recommend that the Scottish Government ensures the child’s 
plan can be produced in such a way as to allow the easy incorporation of 
other statutory requirements. 
 
144. We also recommend the Scottish Government considers the 
suggestions made in evidence to us calling for the inclusion in the Bill of 
a mechanism to resolve disputes in relation to a child’s plans and for 
children and young people’s views to be taken into account in 
developing child’s plans. 
 

Practice materials on continuity for the Named Person have 
been developed in collaboration with NP service providers. 
 
The SG works closely with the GIRFEC governance groups 
(NISG, GIRFEC LO and CEL 29 and the other NP service 
providers).  Statutory guidance and practice materials have 
been prepared in advance of implementation in collaboration 
with the governance groups. 
 
(117,118&119) Under the Children and Young People 
(Scotland) Act 2014, the Named Person service must: put in 
place arrangements to ensure continuity of the Named 
Person service during absences and holiday periods. The 
local authority will also need to make arrangements for 
children in the area who leave school before their 18th 
birthday. As part of our suite of practice materials for Named 
Person service providers and practitioners, we have 
developed practice materials on the topic of the provision of 
the Named Person service during the schools holidays and 
for children who leave school before their 18th birthday. 
 
 
The Supreme Court judgment provided the basis for revisiting 
information sharing.  A 3 month engagement has kicked off 
and DFM will return to parliament after this engagement to 
update on the next steps. 
 
(143&144) Section 43 of the Children and Young People 
(Scotland) Act 2014 specifies that Ministers may, by order, 
make provision about the making, consideration and 
determination of a  complaints process in relation to Part 5 
(Child’s Plan)   
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Part 6 – Early learning and childcare 
160. Whilst we accept local authorities will need some time to ascertain 
the level of need locally, We urge the Scottish Government and COSLA 
to work to ensure that flexible arrangements are made available as 
quickly as possible to enable families to take advantage of the new 
provision. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
62. (It also stated that it encouraged local authorities to commence early 
learning and childcare closer to the child’s third birthday where they 
have capacity to do so). We invite the Scottish Government to 
provide further explanation of why it is not appropriate for the Bill 

 
 
 
(160) We recognise that, while flexibility and choice has 
increased, existing arrangements still do not meet the 
demands of all parents. We know that increasing choice over 
access must be continued and, where possible, accelerated 
 
Two years on from commencement of the Children and 
Young People Act, we have published a Progress Update to 
highlight initial delivery and implementation. Generally local 
authorities have succeeded in delivering the entitlement to 
600 hours ELC, consulting with local populations, and starting 
to reconfigure services to increase options for parents in how 
those hours are accessed.  They have also created additional 
provision for the new cohorts of 2 year olds. 
 
The Scottish Government published statutory guidance for 
local authorities and delivery partners and practice guidance 
for early learning and childcare practitioners and staff.  There 
have been 3 information campaigns for parents, including 
advertising and leaflets; and, a new website established: 
http://www.earlylearningandchildcare.scot.  
 
Local authorities received additional capital and revenue 
funding to increase and adapt accommodation and the 
workforce.  While the progress update and other feedback 
shows that recruitment and changes to staff contracts in 
consultation with unions has taken place, and that buildings 
have been built, extended and adapted, local authorities 
appear to have underspent additional funding by around £140 
million.   
 
(162) Local authorities can and do start children earlier than 
the term after their 3rd birthday, e.g. term during their 
birthday; or, the week or month after their 3rd birthday; and, 
statutory guidance encourages this.  This is for local 
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to include measures on this matter. 
 

authorities to fund and manage 
 
In addition, children who start their entitlement in term 3 are 
entitled to an extra year of funded ELC if parents choose; 
and, children who start their entitlement  in term 2 are eligible 
for an extra year of funded ELC at the LAs discretion 
 
Our priority has always been to extend the entitlement to 
eligible 2 year olds, in support of our focus on children and 
families who are most disadvantaged and set to benefit most. 
 
As highlighted in the ELC Blueprint Consultation it is 
important that the system ensures that the transitions for 
children support continuity, coherence and progression in 
their learner journey.  We will consider how this issue is 
raised through the Consultation responses. 
 

Decision making 
on whether to 
take children 
into care. 

1. Decision making processes; collaborative working; improved 
outcomes for looked after children. 
 

1. Outcomes for looked after children are starting to improve 
although we recognise that much remains to be done; 
drawing on crucial voices of young people with experience of 
care.  
 
After increasing by almost 50 per cent between 2001 and 
2012, the total number of looked after children has fallen by 
five per cent in the last three years to 15,404.  The number of 
children who are adopted when they cease to be looked after 
has risen to 7 per cent, compared to 2 per cent in 2002.  
This compares well with radical efforts in England to reduce 
the care population including through adoption activity.  
However this has so far failed to prevent a year on year 
increase in England’s care population – now at its highest 
level since 1985.   
In Scotland more children are now looked after by foster 
carers/prospective adopters than looked after at home.  The 
number of children in kinship care now also exceeds those 
looked after at home.  These indicators point to a care system 
is gradually evolving from one characterised by short term 
decision making, drift and delay and persistently poor 
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outcomes, towards one where workers are able to deliver 
approaches focussed on earlier intervention, voluntary 
support, relationship-focused practice and increasing rates of 
legal permanence. 
 
Getting It Right For Looked After Children and Young People 
Strategy was published in November 2015.  Since then the 
Scottish Government has delivered on major commitments 
such as the Permanence and Care Excellence (PACE) roll 
out and commissioning of Intandem; Scotland’s National 
mentoring scheme for looked after children. We have taken 
forward activity in almost every remaining area with clear 
deliverables in the pipeline, including by the end of 2016/17. 
The Permanence and Care Excellence – or PACE – 
programme recently earned Aberdeen City and 
Aberdeenshire Councils a Herald Society Award for Young 
People’s Project of the Year. PACE has been operating in 10 
local authorities since 2014 with plans to expand to a further 6 
in the next year.  This evidence-based common sense 
approach is an excellent example of how tangible 
improvements can be achieved for looked after young people 
 
We are collectively approaching the first statutory reporting 
milestone of April 2018 whereby Ministers lay a report in 
Parliament on the activities of all corporate parents since the 
Act came into force in 2015 which will tell us more about other 
activity across CPPs. 
 
Going forward the recently announced review of care, which 
will be the first of its kind, will be taken forward in close 
partnership with young people and all parts of the care sector.  
Consideration of a range of views will ensure that future 
legislation, culture, ethos and practice will better meet the 
needs of our children and young people.  
 
As announced through a debate on 22 November about 
Permanence and Adoption by the Minister for Childcare and 
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Early Years, Scotland’s Adoption Register became accessible 
to approved adopters through a secure online platform so 
they can see the profiles of adoptable children for matching 
opportunities.  This is known as adopter-led matching and 
social work/adoption agency practitioners can also look for 
families using the system to see if there are any families 
which may suit the children they are seeking a placement for. 

HIGHER 
EDUCATION 
GOVERNANCE 
(SECTION 2) 
 
 
 

Conclusion 
47. The Committee has set out in some detail the evidence taken on this 
provision and has indicated that it will take further evidence before 
considering amendments at Stage 2. There is unanimous agreement 
that HEIs should continue to adhere to an appropriate code of 
governance and the Committee has invited the Cabinet Secretary to 
explain how universities’ concerns about this being on a statutory basis 
can be addressed. 
 

 
Noted. 

WIDENING 
ACCESS 
(SECTION 3) 
 

55. UCU Scotland, in its written evidence, raised concerns that the 
increased focus on contextualised admissions brings with it particular 
risks and said that “there may be a need for a statutory duty to protect 
institutions and in particular admissions staff from libellous claims”42. The 
Committee would welcome clarification from the Cabinet Secretary as to 
how this risk will be mitigated to protect institutions and staff from legal 
action in the operation of a contextualised admissions system. 
 

(55) The autonomy of universities to determine the 
techniques they use to select students is enshrined in 
legislation.  Contextualised admissions have operated across 
the university sector for a number of years and are now 
regarded as standard practice.  Neither we, nor the SFC, are 
aware of any legal challenges to decisions arising from 
contextual admissions policies or that this is currently a 
significant concern for the sector.   
 

 The Committee shares the Cabinet Secretary’s aspiration to widen 
access. However, given that officials have indicated that financial 
sanctions are unlikely, it would welcome further detail on what the 
consequences would be for any university that failed to fulfil a widening 
access agreement that it agreed with the SFC. 

The SFC works closely with institutions to agree targets that 
are stretching but realistic.  It is therefore unusual for targets 
not to be met. 
 
The SFC has at its disposal a range of powers to impose 
conditions of grant on institution as set out in the Further and 
Higher Education (Scotland) Act 2005. 

 Further, given the Cabinet Secretary’s statements on widening access 
targets, which go beyond the content of the Policy Memorandum, the 
Committee would welcome his response to the risk that some 
universities could adopt relatively weak widening access targets. While 
the Committee is strongly of the view that no university should adopt 

Ministers are clear that progress on access is a priority.  In 
line with this, the SFC sets stretching targets for all 
institutions through the outcome agreement process. 
 
Outcome agreements will also begin to reflect the phased 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/61342.aspx#_ftn42
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weak targets, the Scottish Government has acknowledged universities’ 
on-going right to maintain autonomy in determining admissions. 

progress necessary to achieve the targets recommended by 
the Commission on Widening Access, that by 2030 20% of 
full-time, Scottish domiciled, first degree entrants will be from 
the 20% most deprived communities.  Within this overarching 
target is the further stipulation that all institutions must 
achieve a minimum of 10% of full-time, Scottish domiciled, 
first degree entrants from the 20% most deprived 
communities. 
 
This means that institutional targets are set to become even 
more ambitious than at present.   

Retention 
 

86. Those who provided evidence in this area were clear that access is 
only one step in the process and that it is crucial that those entering 
higher education stay and complete their studies. 
 
87. This is a view that is shared by the SFC and the Scottish 
Government. Officials pointed out that, at current figures, £20 million of 
the £28-£29 million that the SFC spends annually on widening access, 
goes directly to retention activities. The Committee welcomes this 
investment and seeks confirmation that this priority will continue as a 
core part of widening access activity in future years. The Committee also 
seeks further information on how widening access funding is allocated to 
individual institutions, including any guidance directing institutions 
toward access or retention focused activity. 
 

(86&87) The SFC continues to administer an Access and 
Retention Fund which targets resource to support improved 
retention at specific institutions.  Details on how widening 
access funding is allocated to individual institutions and the 
associated guidance can be provided by SFC.   

 89. According to the NUS, frequent reporting – for example, annual 
reviews of widening access progress – is crucial to underpin access 
activity. The Committee agrees and notes that its recent report on the 
2013-14 draft budget called for the SFC to provide an annual update on 
the extent to which it has delivered the priorities set out in ministerial 
guidance. The Committee requests that these updates be extended to 
cover the progress that is being made on access and retention. 
 

(89) The SFC publishes annually ‘Learning for All’, a report 
which sets out progress on both access and retention.  It is 
worth noting that the SFC also publish outcome agreements 
and institutional progress reports submitted to the SFC’s 
Access and Inclusion Committee. 
 

Outcome 

agreements 
 

92. The Committee would welcome reassurances from the Cabinet 
Secretary that future planning of outcome agreements and widening 
access agreements will involve comprehensive consultation with both 
students and trade unions 

(92) We understand that NUS Scotland were consulted on 
this year’s round of outcome agreements and that plans are 
in place to build trade unions into this process in future.  
Further details can be supplied by the SFC. 
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 Conclusion 
93. Members welcome the commitment to widening access that is being 
pursued through the outcome agreements introduced in 2012-13. The 
Committee is supportive of the principle of widening access, while 
seeking further clarification on the specific points noted above. 
 

 
Noted. 

TUITION FEES 
CAP (SECTION 
4) 
 

Conclusion 
108. This section of the Bill effectively puts an existing voluntary 
agreement on a legislative basis. The Committee supports the general 
principles of the Scottish Government’s approach to the fees cap and  
will continue to monitor the impact of tuition fees on Scottish higher 
education throughout this session. 
 

 
Noted. 

COLLEGE 
REGIONALISATI
ON (SECTIONS 
5-13) 
 

Regional boards and assigned colleges 
141. The Committee notes the Cabinet Secretary’s position. However, in 
light of the SFC’s comments about possible difficulties between regional 
strategic bodies and assigned colleges, the Committee requests a more 
detailed explanation from the Scottish Government of how relationships 
between these two layers will work in practice. 

 
(141) The Scottish Government published a guide to the 
operation of the legislation.  It is at 
http://www.gov.scot/Topics/Education/post16reform/hefegove
rnance/CollegeReformsandthePost-
16EducationScotlandAct201 
 

 Regional strategic bodies are responsible for regional 
planning, funding and monitoring colleges assigned 
to them and for making appointments to the boards of 
incorporated colleges. Their duties include securing 
coherent provision and exercising their functions with 
a view to improving the economic and social well-
being of the locality of their assigned colleges. 

 
 Assigned colleges are responsible for, within the 

context of regional planning, planning their provision 
and delivering education in their localities that meets 
the needs of learners and employers. 

 
 142. On a related point, the Committee would also welcome an 

explanation of how the proposed new further education strategic forum 
will work in conjunction with the new college structure. Professor Griggs 
recommended the establishment of such a forum, “which would drive the 

(142) The National Strategic Forum for Further Education was 
established in 2012, launched by the Cabinet Secretary Mike 
Russell. Indicating that the Forum would be a body that 
provided a national view on the big strategic issues facing 

http://www.gov.scot/Topics/Education/post16reform/hefegovernance/CollegeReformsandthePost-16EducationScotlandAct201
http://www.gov.scot/Topics/Education/post16reform/hefegovernance/CollegeReformsandthePost-16EducationScotlandAct201
http://www.gov.scot/Topics/Education/post16reform/hefegovernance/CollegeReformsandthePost-16EducationScotlandAct201
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sector forward and constantly review and evolve the sector in terms of 
fitness for purpose in a changing educational and economic world”.103 
 

colleges in Scotland and consist of both staff and students 
and those with college interests. 
 
The second meeting of the forum was held on 20 August 
2014 focused on developing strong and effective student’s 
association.  

The Government has remained in close dialogue with sector 
leaders, including through regular meetings with Colleges 
Scotland, the representative body. 

 143. There are two issues that arose from the Finance Committee’s 
report on the Financial Memorandum that, for convenience, can be set 
out in this section. In line with one of the Finance Committee’s 
recommendations, the Committee asks the Scottish Government to 
provide further detail on the extent of the consultation which it held on 
the costs arising from the college regionalisation provisions in the Bill. 
 

(143) The Scottish Government’s response to the Education 
and Culture Committee’s Stage 1 report on the Post-16 
Education (Scotland) Bill set out the consultation that was 
undertaken. at 
http://www.parliament.scot/S4_EducationandCultureCommitte
e/Bills/SG_response_Stage_1_Report_on_Post_16_Bill_27_
March_2013.pdf,  
 
“The cost estimates in the Financial Memorandum that relate 
to regionalisation were established using the expertise of an 
HR professional from the sector who is currently on 
secondment to the Scottish Government. 
 
In developing estimates for the staff and non-staff costs of 
regional boards, my officials sought comments from a group 
of individuals that the then Scotland’s Colleges brought 
together as an informal sounding board for the college 
regionalisation policy proposals now reflected in the Bill. 
 
The group included five people: four college principals (one of 
whom is also a regional lead) and a college chair. Papers 
were also copied to the Chief Executive of Scotland’s 
Colleges. An initial estimate of costs for Regional Boards 
(including staff and non-staff costs) was shared with the 
group. Officials also sought the views of the SFC.” 

Regional boards 
 

173. The Committee agrees with the SFC that there is a need to explain 
how the regional boards will meet students’ and businesses’ needs 

(173) Regional strategic bodies are in place to ensure that the 
colleges in multi-college regions pursue a coherent strategy 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/61342.aspx#_ftn103
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without becoming overly bureaucratic or consuming resources that 
would better be spent on education. The Committee invites the Scottish 
Government to set out how it expects this balance to be struck. 
University of Highlands and Islands (UHI) 
 

aimed at serving the needs of learners in the area, and 
ensuring that college provision meets the demands of 
employers.    So the focus is on clarity of offer, cohesiveness 
of approach, and a clear focus on bringing economic benefits 
to the region.    
 
Each regional strategic body has student members and are 
required to comply with the sector’s good governance code.  
That code includes, among other things that they  “must have 
close regard to the voice of its students and the quality of the 
student experience should be central to all board decisions”.  
 
Section 23K(1) of the Further and Higher Education 
(Scotland) Act 2005 places a duty on regional strategic 
bodies to exercise their functions “with a view to improving 
the economic and social well-being of the localities of its 
colleges.” 
 
Section 23M of that Act places duties on them to consult and 
collaborate with, among others, students’ associations of the 
colleges assigned to them and employer representatives.  
 
Section 23F(2) of that Act provides that when making plans, a 
regional strategic body must have regard to the importance of 
ensuring that funds made available to it under section 
12(1)(c) are used as economically, efficiently and effectively 
as possible.  The Scottish Funding Council also powers under 
paragraph 10(4) to direct a Regional Board in relation to the 
appointment of employees and their terms and conditions. 
 
The costs of the operation of the University of the Highlands 
and Islands are set out below. 

 180. The Committee seeks clarification from the Cabinet Secretary as to 
whether there are any plans to set out in statute – or non-statutory 
guidance – instructions on the delegation of powers from the university 
court to the FE regional board. 
 

(180) Not all non-incorporated colleges were designated as 
assigned colleges.    The only non-incorporated colleges that 
have been assigned were included in the Assigned Colleges 
(University of the Highlands and Islands) Order 2014, SSI 
2014/146, which among other things, assigned Shetland 
College, Orkney College and West Highland College UHI to 
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the University of the Highlands and Islands (UHI) with effect 
from 1 August 2014. 
 
These colleges are accountable to UHI primary through 
funding -  UHI funds the colleges and is responsible for 
satisfying itself the colleges are meeting their terms and 
conditions of grant, including complying with their financial 
memorandums and the sector’s good governance code and 
meeting the college’s contribution  to the region’s outcome 
agreement.  UHI has a duty under section 23G(1) of the 
Further and Higher Education (Scotland) Act 2005 to monitor 
the performance of the colleges assigned to it. 
 
UHI has established a committee of Court known as the UHI 
Further Education Regional Board that generally discharges 
the Court’s responsibilities as a regional strategic body. 
 

 183. The Committee seeks clarification from the Scottish Government on 
set up costs for UHI and whether there will funding available to allow it to 
meet these costs. 
 

(183) UHI has advised that the following costs were funded 
from the further education budget for the region: 
 
 vice-principal for further education 
 part-time personal assistant 
 the regional chair’s remuneration and travel and 

subsistence  
 Colleges Scotland subscription for region. 
 
The total cost is about £300k per year. All other costs funded 
from the University’s higher education budget. 
 

 Conclusion 
184. A considerable amount of often very detailed information on college 
reform was presented to the Committee during Stage 1. The Committee 
has summarised the most important issues and has invited the Cabinet 
Secretary to reply to its specific questions in advance of Stage 2. The 
Committee considers that this response will greatly help to inform the 
more detailed scrutiny of the Bill that will take place at that stage. 
 

 
Noted. 
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  REVIEW OF 
FUNDABLE 
FURTHER AND 
HIGHER 
EDUCATION 
(SECTION 14) 
 

Conclusion 
201. As with other provisions, the Scottish Government and the SFC are 
attempting to strike a balance between colleges’ and universities’ 
accountability and their autonomy. The Cabinet Secretary and the SFC 
are satisfied that they have done so, and the Cabinet Secretary has also 
made clear that he is willing to discuss with universities any specific 
concerns they may have. The Committee has requested further 
information from the Scottish Government on Universities Scotland’s 
concerns, which it hopes will help to assuage these concerns. 
 

 
Noted. 

DATA SHARING 
(SECTION 15) 
 

Conclusion 
228. Members fully welcome, particularly in the current economic 
climate, anything that could improve the prospects of young people who 
may be disengaging with learning or training. The Committee therefore 
supports this provision and looks forward to an on-going discussion with 
SDS about how the changes brought about by the Bill are improving that 
situation. 
 

 
Noted. 

Overall 
conclusion on 
the Bill 
 

229. The Committee notes that the general principles of the Bill are to: 
improve governance in higher education; widen access to higher 
education institutions; improve governance in, and to restructure, further 
education institutions; set a tuition fees cap; enable the SFC to carry out 
reviews of fundable further and higher education; and, require relevant 
bodies to share data with SDS. The Committee supports these broad 
aims. While the majority of the Committee support the general principles 
of the Bill a minority of members have concerns about whether the 
general principles of the Bill would be achieved by this legislation. The 
Committee has some concern – expressed in the relevant sections of 
the report – about the specific means by which the Bill would achieve 
some of these principles. The Committee has asked the Cabinet 
Secretary for various pieces of information that will provide reassurance 
on the approach being taken by the Bill. 

Noted. 
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1. Stage  the Higher 
Education Governance 
(Scotland) Bill 1 Report 
on  
 

  

 Regulations  

37. The issues discussed above raise broader questions about 
the extent to which any future Scottish Government’s 
development of legislation, policy or funding relating to HEIs 
may, in effect, be constrained by the possible risk of 
reclassification. We would welcome the Scottish Government’s 
views on this issue. 

 

 
 
(37) It remains the case, as set out in the Scottish 
Government response to the Stage 1 Report that, the extent 
to which any future legislation proposed by the Scottish 
Government might represent a potential risk to the 
classification of Scottish HEIs, as private not-for-profit bodies, 
would have to be fully assessed in light of the particular 
proposals being considered, as it was for this Bill.  This is not 
a situation where there is a ‘one size fits all’ answer, as it will 
depend upon the detail in each case.     
 

 56. Given the strong emphasis the sector has placed on 
maintaining an appropriate link between the chair and the rest 
of the board, it would be helpful if the Scottish Government 
could also provide examples of governing bodies in Scotland 
that do not directly appoint their own chairing member. Where 
such cases exist, have any evaluations been carried out to 
determine how this has affected the organisation’s 
performance? Is the quality of governance in such bodies 
markedly different? 

 

(56) The Scottish Government has not undertaken specific 
research in this area.  
 
The recommendation that the chair of the governing body of 
an HEI should be elected originated in the Review of Higher 
Education governance in Scotland. That Review took wide 
ranging evidence from Scotland, the UK, Europe and beyond.  
 
The introduction of an election element to this process was in 
line with the principal objective of the Bill, to enable a 
framework of higher education governance in Scotland that is 
more modern, inclusive and transparent. 
 

Remuneration  8. The von Prondzynski review recommended that the chair 
should receive “some form of reasonable remuneration”62. 
However, we remain unclear why the Scottish Government 
requires a statutory power to make regulations about 
remuneration when HEIs already have a power to remunerate 
chairs. We therefore call on the Scottish Government to set out 
the intended benefits it expects to derive from assuming this 

(68) Having listened to stakeholders’ views, and given this 
matter further consideration, the Scottish Government 
introduced an amendment to remove this provision at Stage 
2, replacing the regulation-making power with full provision on 
the face of the Bill.   
 
The new provision requires that institutions must, upon 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/95003.aspx#_edn62
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power. We also invite the Scottish Government to address the 
following points, which were not explained in the Bill’s 
explanatory notes— 

- how it would intend to use the power, for example, whether it 
would expect to set remuneration at a significantly different 
level than universities would; 

- why it is seeking to delegate to “other persons” the power to 
determine remuneration and allowances in certain cases. 
Which persons does the Scottish Government have in mind 
and why?  

 

request by the senior lay member, provide reasonable 
remuneration in connection with carrying out that role.  The 
Scottish Government considered that this approach could 
make a contribution to widening access to the role for 
candidates with lower incomes, or who are still working.   
 
On balance, the Scottish Government did not consider 
retention of a power for Ministers to set levels of remuneration 
or delegate this role to other persons to be necessary, this 
provision was therefore also removed by amendment at stage 
2. 
 

The impact of new 
members  

 

79. Perhaps the main consideration in this discussion should 
be the likely impact of the new governing body  

84. We note that all members of a governing body are required 
to act in its best interest – a point acknowledged by trade 
unions – and therefore cannot agree that the appointment of 
trade union members would undermine this principle. HEIs 
have, however, asked legitimate questions about the Bill’s 
impact on existing governing body members. Although the 
Scottish Government does not envisage a problem with HEIs 
complying with this provision, it is the Scottish Funding Council 
that requires HEIs to follow the Code as a condition of grant of 
public funding. We therefore seek assurances from the SFC 
that no institution would be forced, by the Bill’s proposals, 
to remove existing members of governing bodies, several 
of whom are elected members of staff, and also that there 
would be no detrimental effect on university management 
if the governing body number exceeded 25. 

 

(79 & 84) - The comments made in the Committee’s report on 
governing bodies and the role of trade union representatives 
were noted and welcomed.  
 
The Scottish Government considered that it should be a 
matter for the governing body to determine how best to 
accommodate the new statutory members of the governing 
body.  Commencement of the Act will provide transitory 
provisions relating to requirements around the membership of 
the governing body. In practical terms institutions will have 
four years from day 1 of commencement to become fully 
compliant with these requirements. 
 
Subsequent to the publication of the Stage 1 Report the 
Scottish Funding Council confirmed in a letter to the 
Education and Culture Committee on 11 January 2016 that 
they understood that as a consequence of the Bill’s proposals 
there might be a temporary increase in the number of 
governing members which may take the number over 25. 
They confirmed that during the transitional phase they would 
not require any institutions to remove existing members of the 
governing body and that there would be no sanctions if the 
membership did exceed 25. Link to the 
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http://www.parliament.scot/parliamentarybusiness/CurrentCo
mmittees/90785.aspx 

Specific issues  

 

85. There are some other, more specific issues around these 
provisions that we wish to highlight. Glasgow School of Art 
(GSA) and other HEIs pointed out that they do not have a 
graduates association, which they consider would be needed 
to comply with this section of the Bill. GSA described the 
creation of such an association as “an extremely costly and 
time consuming exercise”75. The Royal Conservatoire of 
Scotland has raised concerns about its ability to comply with 
the requirement to appoint trade union members. We call on 
the Scottish Government to address these specific concerns. 
More generally, given the diversity of the sector, we would 
welcome confirmation from the Scottish Government that 
all HEIs will be able to comply with the requirements of 
section 4.  

 

 

 

 

 

 

 

86. We have been informed that elected student 
representatives (the student president and vice-president) 
would not be eligible to serve on the university court because 
they are on sabbatical and, therefore, technically not students. 
It would be helpful if the Scottish Government could clarify this 

(85) - As set out in response to paragraph 84, the Scottish 
Government considered that it should be a matter for the 
governing body to determine how best to accommodate the 
new statutory governing body members.   
In addition the Scottish Government introduced an 
amendment to remove the requirement for two graduate 
association members at stage 2.  This was in recognition of 
the fact that most institutions will naturally attract some 
graduates of that institution to serve on their governing body 
in any case. 
 
In respect of the RCS’ concerns about trade union members, 
we understood from its second written submission to the 
Committee that although it does not officially recognise any 
trade union, there are three trade unions which would satisfy 
the definition in section 4(2)(b) of the Bill as introduced.  
Should the RCS not wish to exercise its entitlement to choose 
between these three, the Act specifically contemplates the 
possibility of HEIs allowing different bodies to work together 
to provide a joint nomination, and section 12 (3)(a)allows for 
this. 
The Scottish Government does not consider that any 
institution will have difficulty in complying with requirements in 
respect of the membership of the governing body as set out in 
the Act.  
 
 
 
 
 
 
(86)  As set out in the Scottish Government response to the 
Stage 1 Report, the Scottish Government understood that 
student’s representatives in some HEIs remain students 
during their sabbatical office by virtue of specific conditions in 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/90785.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/90785.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/95003.aspx#_edn75
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point.  

 

 

 

87. We also note the Cabinet Secretary’s comments that one 
of the student representatives on the governing body would 
have to be the president of the students association and the 
other would have to be a woman76. The Bill does not appear to 
contain such requirements and we therefore seek clarification 
from the Scottish Government on this point.  

 

the relevant governance instruments. However, as the 
Committee had noted, it would appear that in some HEIs they 
do not remain students.  To address this we introduced an 
amendment at stage 2 to clarify that the reference to students 
of an HEI includes person holding sabbatical office in a 
students’ association of the institution whether or not they 
remain as students of the institution during their period of 
office.  This is set out in section 22 of the Act. 
 
(87)  As set out in the Scottish Government response to the 
Stage 1 Report, the requirement set out within the Bill was 
that there are two student members of the governing body 
nominated by the students of the institution from among the 
students of the institution.  No additional requirements applied 
to these two positions.   
 

 88. We have previously asked the Scottish Government 
whether, in theory, one person could fill the role of being both a 
graduate nominee and union nominee to the governing body. 
The Scottish Government confirmed this was not the policy 
intention. It added that “membership of each of the categories 
of governing body member is intended to be mutually 
exclusive” and said it would consider whether this needed to 
be made explicit77. Given some of the concerns raised about 
trade union and graduate members of the governing body, we 
would welcome an update on the Scottish Government’s 
position in advance of Stage 2. 

 

(88) As previously stated, the membership of each of the 
categories of governing body members is intended to be 
mutually exclusive.   

In respect of the graduate member, as confirmed in answer to 
the questions at paragraph 84 and 85, the Scottish 
Government introduced an amendment to the Bill at Stage 2 
to remove the statutory obligation on HEIs to have two 
graduate members on the governing body.     

 

Academic boards  

 

Reaction to the proposals  

98. The Scottish Government took the principles on the 
academic board from the von Prondzynski review. However, 
we are concerned about the lack of evidence on this issue and 
consider that the Scottish Government should provide a more 
detailed explanation as to why it should legislate on this body. 
We also ask whether there could be flexibility around the 120 

 
 
(98)  As set out in the Scottish Government response to the 
Stage 1 Report we engaged with Professor von Prondzynski 
after the Stage 1 evidence session held on 10 November, in 
relation to the evidence supporting the recommendation that 
academic boards should comprise a maximum of 120 
members.  He noted that the Review Panel found that there 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/95003.aspx#_edn76
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/95003.aspx#_edn77
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member threshold. 

 

 

 

 

 

 

99. We understand the merit of having a student presence on 
academic boards and note that HEIs do not appear to have 
any significant concerns about this proposal. With reference 
to paragraph 92, it would be helpful if the Scottish 
Government could identify whether any more tangible 
benefits are likely to arise from this provision.  

 

 

100. We are still not clear why – taking into account the 
explanation provided in paragraphs 93 and 94 – there is to be 
statutory student representation on academic bodies, but not 
statutory trade union or graduate representation. We therefore 
require further clarification on this point. 

 

were academic boards with so many members that meetings 
became hard to manage.  Some Senate meetings struggled 
to hold quorate meetings due to their size. 
 
Professor von Prondzynski confirmed that the Review Panel 
formed the view that some of these problems would be 
mitigated if academic boards were smaller, but also if they 
had an elected majority. 
 

Having given consideration to both this and the views of those 
who opposed this provision the Scottish Government 
introduced an amendment at Stage 2 to remove this 
requirement and as such it does not feature in the Act.   
 
 
(99)  As set out in the Scottish Government response to the 
Stage 1 Report, the specific improvements and benefits 
expected will flow from all parts of the HEI community having 
the ability to make their voices heard as part of the 
governance structures guiding an HEI.  We envisage that the 
more inclusive approach proposed by the Bill will strengthen 
unity and the sharing of responsibility between different parts 
of the community within HEIs.  Students can help mould the 
academic ethos within an organisation, and ensure that their 
voice is heard.     
 
(100)  As set out in the Scottish Government response to the 
Stage 1 Report, governing bodies are the structures 
responsible for determining the overall strategic direction of 
HEIs.  If trade unions are represented on governing bodies, it 
was considered that their contribution to the HEI at that level 
could have a percussive effect throughout the institution.  An 
institution’s academic board is accountable to its governing 
body, so the trade union members on the governing body 
would still have oversight of the academic board even if not 
directly represented on it.  The Bill and resulting Act therefore 
limits the reach of this provision to only those groups at the 
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very core of every institution: the staff and students.  It was 
not our intention to micro-manage HEIs; how the different 
contributors work together as communities is rightfully a 
matter for them. 
 

Conclusions  
 

126. The Higher Education Governance (Scotland) Bill 
contains relatively few provisions but has generated a 
considerable amount of comment and criticism. Some of the 
main concerns expressed were in relation to matters not 
explicitly mentioned in the Bill or its accompanying documents. 
Our Stage 1 consideration was made more difficult because 
various provisions were not fully defined by the time we 
concluded our evidence-taking. For example, the exact 
process by which a governing body chair is to be appointed; 
the remuneration that chairs may receive; the relationship 
between a rector and an elected chair; and the use of 
regulation-making powers are all areas where the Cabinet 
Secretary has indicated that the Scottish Government’s 
position is not fixed. We have asked the Scottish Government 
throughout this report for further detail on a number of such 
issues, which will help to ensure all members are fully informed 
in advance of the Stage 1 debate.  

127. Evaluating the Bill’s success could be a difficult task as 
the Scottish Government has not described any deficiencies in 
existing governance, nor has it stated whether any of the 
specific problems identified by advocates of reform would be 
less likely to occur in future. Further, governance is also being 
revised separately through the Code.  

128. In response to our questioning, the Cabinet Secretary 
confirmed she would want to monitor the impact of the Bill in 
conjunction with the sector as a whole. Ms Constance also 
referred to a university sector advisory board, and suggested 
this board could have “a renewed focus103. The Code is also 
due to be reviewed next year, while governing bodies are 
expected keep their effectiveness under annual review. 

(126)  The Committee’s comments were noted. At stage 2 
those provisions that the Committee identified as ‘not fully 
defined’ were replaced by full provision. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(127)  The review of the Code is currently underway; and the 
impact of the Act will be monitored in due course. 
 
 
 
 
 
 
(128)  The Committee’s comments were noted, as set out 
above the Code is currently being reviewed, as is the 
University Sector Advisory Forum (see below). 
 
 
 
 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/95003.aspx#_edn103
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129. We welcome the Cabinet Secretary’s commitment to 
monitoring the Bill’s impact in conjunction with the sector as a 
whole, and her statement that the university sector advisory 
board could help to measure the Bill’s success. We look 
forward to receiving detailed information on how this board 
would work in practice, including how it could be informed by 
any other reviews of HE governance.  

 

 
(129)  The University Sector Advisory Forum was established 
in 2012. The membership comprised Universities Scotland, 
institution representatives for the post ’92, ancient, and 
chartered institutions, unions and NUS Scotland. 
 
The Forum met once or twice a year and its remit was to 
consider the Scottish Government’s and SFC’s university 
sector strategies. 
  
Following the last meeting of the Forum in January 2015 it 
was agreed that a consultation on the future of the Forum 
would be undertaken by the Scottish Funding Council.  The 
findings of that consultation are currently under review. The 
Scottish Government remains committed to measuring the 
success of the Act in due course.  
 

 130. The Scottish Government has explained its reasoning for 
each of the Bill’s provisions. However, we have highlighted in 
this report examples of further information we believe the 
Scottish Government should provide in order that members’ 
participation in the Stage 1 debate is as informed as possible. 
We have also highlighted the concerns about the issue of 
reclassification, and have suggested a possible solution that 
we consider the Scottish Government should be able to 
deliver. While recognising there is a difference of opinion, as 
set out at the beginning of this report, we agree it is 
appropriate to seek to improve governance, particularly to try 
to avoid future problems arising. Taking all these points into 
consideration, we support the strengthening of governance in 
higher education and thus the Bill’s general principles. The 
Stage 1 debate will be an opportunity for all members to 
question in more detail the precise means by which this will be 
delivered.104 

(130)  The Scottish Government welcomed the Committee’s 
support and noted the comments made in the Stage 1 Report.   

Attainment of pupils with 
sensory impairment 
 
 

Limitations of attainment data 
We recommend that the Scottish Government work with 
Education Scotland and local authorities to improve data 
collection, in order to provide as accurate a view as possible of 

Since the publication of the recommendations Scottish 
Ministers have written to the Committee to provide 
clarification on a number of aspects relating to these 
recommendations, where this has been sought.  

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/95003.aspx#_edn104
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the level of need across Scotland. We recommend that the 
Scottish Government and Education Scotland ensure the 
various concerns around data collection are acted upon as part 
of the ongoing implementation of the See Hear strategy. 
We note the First Minister’s recent announcement on 
educational attainment, including on standardised 
assessments, which was made after we completed our 
evidence-taking. The Scottish Government should confirm that 
any work on standardised assessments will take account of the 
needs of sensory-impaired pupils.  
 
Models of educational provision 
Education Scotland has provided little in the way of detail on 
how it shares best practice and how it works with local 
authorities to improve support for pupils with sensory 
impairment in mainstream schools. We have highlighted some 
good practice and call for Education Scotland to provide 
evidence to us by the end of 2015 on how it shares such good 
practice and how it is ensuring similarly effective services are 
available across Scotland. 
 
Number of qualified teachers 
We believe work should be carried out to ascertain whether 
there are sufficient numbers of qualified teachers of the deaf 
and visually impaired. We welcome the indication from the 
Minister that work is underway in this area. As part of this work, 
we recommend that the Minister consider the options available 
to incentivise teachers to become teachers of the deaf (ToD) 
and qualified teachers of the visually impaired (QTVI), building 
on the actions already implemented by Moray House School of 
Education. Given the strength of the evidence we have 
received, we request details about the work the Scottish 
Government is doing and the information it is gathering on this 
issue. 
We note that some local authorities already provide a first-
class service in support of pupils with sensory impairments, 
and have established good models of succession planning to 

http://www.parliament.scot/parliamentarybusiness/CurrentCo
mmittees/87932.aspx 
 
Since the publication of the report and since the last 
exchanges of correspondence, the Scottish Government is in 
the final stages of preparing an action plan with key 
stakeholders to respond to these recommendations and once 
agreed this will be provided to the Education Committee for 
information. 
The Scottish Government has prioritised the work related to 
the commitment given during the Committee consideration to 
consider the numbers and levels of qualifications of teachers 
of pupils affected by sensory impairment.  This research has 
recently been completed and will be provided to the 
Committee alongside the action plan above. 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/87932.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/87932.aspx
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ensure teacher numbers are maintained. However, we are not 
clear about the extent to which Education Scotland 
disseminates such good practice across other local authorities. 
We therefore recommend that Education Scotland, the Scottish 
Government and local authorities work together to ensure that 
existing good practice on workforce planning is more widely 
adopted.  
 
Qualifications of teachers 
As part of its work in sharing good practice on workforce 
planning, Education Scotland should ensure that local 
authorities are aware of the Minister’s view that teachers who 
want to train as ToD and QTVI should be allowed to do so.  
We believe that the minimum level of British Sign Language 
(BSL) qualification for ToD is set too low, at level 1, as this 
basic level qualification is not sufficient for teaching complex 
concepts and subjects. It can also mean pupils are sometimes 
qualified to a higher level than their teachers. We recommend 
that, subject to enactment of the British Sign Language 
(Scotland) Bill, the BSL Advisory Group consider the issue of 
raising the minimum level of BSL qualification to level 3. 
We believe it is important that teachers have at least a basic 
level of awareness in relation to sensory impairment and we 
welcome the Minister’s comments and the recommendations in 
See Hear calling for further work in this area. We look forward 
to receiving details of this work. 
It is essential that teaching standards for ToD and QTVI are 
routinely assessed. We therefore call on the Scottish 
Government and Education Scotland to explain how this will be 
achieved. Separately, in our Stage 1 report on the Education 
(Scotland) Bill, we have asked the Scottish Government to 
clarify issues around teachers’ registration with the General 
Teaching Council for Scotland, including ToD and QTVI.  
 
Technology and access to the curriculum 
We consider it unacceptable that basic technological failures 
mean some pupils are not able to access learning materials or 
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make use of their assistive technologies in school. It is also 
disappointing that the available good practice particularly that 
included in the Eye Right guidance does not always seem to 
have been adopted by local authorities. The Scottish 
Government, local authorities and Education Scotland should 
take urgent steps to rectify this. 
We are very interested in the possible benefits a ‘distance 
learning’ type approach (as described at paragraph 86) could 
have for pupils who use BSL. We call on the Scottish 
Government and Education Scotland to explore options for 
taking this innovative idea forward, perhaps as a pilot or on a 
trial basis. 
86. We also explored with witnesses whether an innovative 
approach could be adopted, where a teacher who is highly-
qualified in BSL teaches a subject lesson that is transmitted to 
classrooms across the country. Such a ‘distance learning’ type 
approach could help to compensate for a lack of teachers with 
advanced qualifications in BSL. While witnesses were not 
aware of anywhere that is doing this routinely, there was 
interest in the idea. Professor Graham Turner of Heriot-Watt 
University noted that spoken or written tele-schooling was 
already applied successfully in remote parts of Canada and 
Australia.69 He suggested introducing the BSL element could 
be a challenge, particularly in terms of allowing interaction 
between the teacher and the class, but it was worth piloting 
with the right resources in place.  
 
Classroom environment 
Appropriate acoustic standards are vital for pupils with a 
hearing impairment. We do not understand why the relevant 
standards are not statutory in Scotland when this is the case in 
England and Wales. We therefore call on the Scottish 
Government to work with local authorities and deaf people to 
examine how appropriate standards can be provided in all 
schools.  
Some schools clearly have more expertise in meeting the 
needs of sensory-impaired pupils and we consider such 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/92452.aspx#_edn69
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knowledge should be shared. Education Scotland should 
therefore identify good examples of inclusive classrooms and 
disseminate this advice to all schools.  
 
Leaver destinations 
We agree with the Minister that there is a need for more data 
on where people with sensory impairments go after further or 
higher education, and invite him to provide details of how this 
information will be collected. These data should help service 
providers to understand more fully and plan for the support 
these people require. 
We welcome the work that is being carried out to support 
young people with sensory impairments as they make the 
transition into employment. We invite the Minister to ensure 
that this work is co-ordinated to deliver on agreed outcomes 
and take account of the findings of Education Scotland’s 
scoping work on how best to support the needs of sensory-
impaired young people. 
We look forward to receiving updates from Education Scotland 
about the findings of its scoping work and from the Scottish 
Funding Council on the conclusions of its review into Extended 
Learning Support as it relates to the needs of students with 
sensory impairments. 
 
Suggestions and improvements 
In the remainder of this report, we consider the main 
suggestions made about how the attainment of pupils with a 
visual or hearing impairment could be improved. 
We appreciate there are differences in the needs and concerns 
of those with a sensory impairment and we highlight these 
throughout.  
 
Limitations of attainment data 
We recommend that the Scottish Government work with 
Education Scotland and local authorities to improve data 
collection, in order to provide as accurate a view as possible of 
the level of need across Scotland. We recommend that the 
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Scottish Government and Education Scotland ensure the 
various concerns around data collection are acted upon as part 
of the ongoing implementation of the See Hear strategy.  
We note the First Minister’s recent announcement on 
educational attainment, including on standardised 
assessments, which was made after we completed our 
evidence-taking. The Scottish Government should confirm that 
any work on standardised assessments will take account of the 
needs of sensory-impaired pupils.  
 
Habilitation lessons as part of the curriculum  
Education Scotland has provided little in the way of detail on 
how it shares best practice and how it works with local 
authorities to improve support for pupils with sensory 
impairment in mainstream schools. We have highlighted some 
good practice and call for Education Scotland to provide 
evidence to us by the end of 2015 on how it shares such good 
practice and how it is ensuring similarly effective services are 
available across Scotland. 
 
Number of qualified teachers 
We believe work should be carried out to ascertain whether 
there are sufficient numbers of qualified teachers of the deaf 
and visually impaired. We welcome the indication from the 
Minister that work is underway in this area. As part of this work, 
we recommend that the Minister consider the options available 
to incentivise teachers to become teachers of the deaf (ToD) 
and qualified teachers of the visually impaired (QTVI), building 
on the actions already implemented by Moray House School of 
Education. Given the strength of the evidence we have 
received, we request details about the work the Scottish 
Government is doing and the information it is gathering on this 
issue.  
We note that some local authorities already provide a first-
class service in support of pupils with sensory impairments, 
and have established good models of succession planning to 
ensure teacher numbers are maintained. However, we are not 
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clear about the extent to which Education Scotland 
disseminates such good practice across other local authorities. 
We therefore recommend that Education Scotland, the Scottish 
Government and local authorities work together to ensure that 
existing good practice on workforce planning is more widely 
adopted.  
 
Qualifications of teachers  
We believe it is important that teachers have at least a basic 
level of awareness in relation to sensory impairment and we 
welcome the Minister’s comments and the recommendations in 
See Hear calling for further work in this area. We look forward 
to receiving details of this work. 
It is essential that teaching standards for ToD and QTVI are 
routinely assessed. We therefore call on the Scottish 
Government and Education Scotland to explain how this will be 
achieved. Separately, in our Stage 1 report on the Education 
(Scotland) Bill, we have asked the Scottish Government to 
clarify issues around teachers’ registration with the General 
Teaching Council for Scotland, including ToD and QTVI.  
 
Technology and access to the curriculum 
We are very interested in the possible benefits a ‘distance 
learning’ type approach (as described at paragraph 86) could 
have for pupils who use BSL. We call on the Scottish 
Government and Education Scotland to explore options for 
taking this innovative idea forward, perhaps as a pilot or on a 
trial basis. 
 
Classroom environment 
Appropriate acoustic standards are vital for pupils with a 
hearing impairment. We do not understand why the relevant 
standards are not statutory in Scotland when this is the case in 
England and Wales. We therefore call on the Scottish 
Government to work with local authorities and deaf people to 
examine how appropriate standards can be provided in all 
schools.  
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  Some schools clearly have more expertise in meeting the 
needs of sensory-impaired pupils and we consider such 
knowledge should be shared. Education Scotland should 
therefore identify good examples of inclusive classrooms and 
disseminate this advice to all schools.  
 
Leaver destinations  
Responses from the Scottish Government and Education 
Scotland 
We look forward to receiving updates from Education Scotland 
about the findings of its scoping work and from the Scottish 
Funding Council on the conclusions of its review into Extended 
Learning Support as it relates to the needs of students with 
sensory impairments. 
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6. Education (Scotland) 
Bill (now Act) 
 

We recommend that detailed consultation should, wherever 
possible, be carried out in advance of a Bill’s publication. If 
consultation is not undertaken, the Scottish Government 
should explain why this is the case. 
 
37. Education authorities and Scottish Ministers are to have 
“due regard to the desirability” of reducing inequalities of 
outcome. Given the consensus amongst the Scottish 
Government, local authorities and other stakeholders that 
narrowing the attainment gap is of fundamental importance, it 
is difficult to imagine a scenario where an education authority 
would not consider a reduction in inequality to be desirable. 
We therefore ask the Scottish Government to look at how the 
provision can be made more effective.  
 
54. Efforts to address the attainment gap have been underway 
for decades but considerable progress is still required. This 
suggests that at least some approaches have failed and may 
also suggest that far more radical change is needed. These 
considerations go beyond the Bill, which is simply one part of a 
much wider programme of on-going reform. Nevertheless, it is 
reasonable to suggest that this legislation could be most 
effective it if helped to establish a comprehensive and 
transparent reporting structure that: effectively identified 
successful and unsuccessful practice; helped to establish a 
more strategic and coordinated approach to tackling the 
attainment gap; and clearly demonstrated whether positive 
outcomes were being delivered. It would be in no one’s 
interests for reports simply to list policies and programmes that 
have been adopted. 
 
55. We do not consider legislation to be the correct place to 
specify detailed policies on attainment that education 
authorities or the Scottish Government should adopt, as this 
would be too prescriptive and run the risk of becoming out-
dated. Rather, the Scottish Government, education authorities, 
COSLA and all others with an interest in education should 

The Education and Culture Committee’s recommendations 
contained in the Stage 1 Report on the Education (Scotland) 
Bill were responded to as part of the Scottish Government’s 
response to the Stage 1 Report. The response can be found 
here - 
http://www.parliament.scot/S4_EducationandCultureCommitte
e/Education%20(Scotland)%20Bill/SGEDBillResponse20151
008.pdf   
 
The following paragraphs detail updates on the Scottish 
Government’s progress against Committee recommendations 
where work has progressed since the Scottish Government 
responded to the Stage 1 Report. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.parliament.scot/S4_EducationandCultureCommittee/Education%20(Scotland)%20Bill/SGEDBillResponse20151008.pdf
http://www.parliament.scot/S4_EducationandCultureCommittee/Education%20(Scotland)%20Bill/SGEDBillResponse20151008.pdf
http://www.parliament.scot/S4_EducationandCultureCommittee/Education%20(Scotland)%20Bill/SGEDBillResponse20151008.pdf
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have detailed and open discussions about the information that 
could most usefully be reported on, taking into account current 
gaps in research knowledge.  
 
56. The Bill does not currently require guidance to be issued or 
consultation to be undertaken before the reporting structure is 
established and reports published. In light of paragraphs 47 to 
52 above, we invite the Scottish Government to consider the 
merits of creating such a requirement. The Scottish 
Government should also explain the extent to which relevant 
education authorities will be expected to report specifically on 
the outcomes arising from their Attainment Scotland funding. 
This would be a useful indicator of the Fund’s success.  
 
57. Finally, the Scottish Government should provide examples 
of how, in exercising its powers in relation to school education, 
it intends to take into account inequalities of outcome. For 
example, we are interested in whether and how the duty will 
alter the Scottish Government’s approach to the funding 
allocations it proposes in its draft budgets. 
 
70. £100m of funding is available through the Attainment 
Scotland Fund but we do not know how much is spent in total 
on the many other ongoing initiatives to narrow the gap. Given 
how much of a strategic priority this is for the Scottish 
Government, we expect there to be evidence of a fully-costed 
plan and look forward to hearing details of the resources that 
would be needed to eliminate the link between disadvantage 
and educational attainment.  
 
Early years 
71. There is one final, crucial issue we wish to raise in this 
section. A number of organisations argued that the duty should 
be extended to include pre-school education, highlighting 
statistics to show that significant educational differences open 
up at a very early age and can thereafter persist throughout 
schooling. We did not have time to discuss this suggestion in 

 
 
 
(56) In respect of the recommendation in paragraph 56 - 
Section 4 of the 2016 Act amends section 13 of the 2000 Act 
(which enables Scottish Ministers to issue guidance) and 
requires them to consult certain persons before issuing any 
guidance.  This is in relation to the duties of education 
authorities concerning pupils experiencing inequalities of 
outcome and achieving the NIF strategic priorities through 
school improvement activity.  Those persons that must be 
consulted by Ministers are each education authority, and the 
parents of any pupil, any voluntary organisations and any 
other persons that the Scottish Ministers think appropriate. 
 
As well as convening a stakeholder working group, which 
oversaw the drafting process, a full public consultation ran 
between 22 August and 11 November which has provided the 
opportunity for a wide range of stakeholder groups to have 
their say.  Further engagement has also been undertaken 
with local authorities and school senior management teams.  
The outcome of this engagement will inform the final statutory 
guidance to be published in March 2017 and engagement will 
continue up to and beyond that point. 
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depth with the Cabinet Secretary. We therefore call on the 
Scottish Government to explain why this part of the Bill does 
not include pre-school education and what the implications 
would be if it did.  
 
79. Given the level of interest in this point, particularly within 
the Gaelic community, the Scottish Government should confirm 
whether it is still examining how to introduce an entitlement to 
Gaelic medium education where reasonable demand exists. 
 
Supporting GME and GLE 
 
103. Where an education authority already provides Gaelic 
medium education or Gaelic learner education (GLE) it will be 
placed under a duty to support that provision. We asked the 
Scottish Government to explain how an education authority 
could be providing GME or GLE, but not be supporting it. 
 
104. The Scottish Government’s response said support could 
involve many steps and that it would be possible, in theory, to 
provide GME or GLE without taking a number of these 
steps37. 
 
105. The Bill will therefore require that, at a minimum, support 
must include taking reasonable steps to ensure— 
• GME and GLE teachers have such resources, training 

and opportunities as are reasonably necessary to 
adequately and effectively provide that education 

• Pupils have such resources as are reasonably 
necessary to adequately and effectively receive and 
benefit from that education.  
 

106. This new duty suggests that at least some existing 
provision of GLE and GME is not properly resourced. However, 
there is only a passing mention of this duty in the Policy 
Memorandum (in paragraph 31) .There is no indication of the 
extent to which existing GLE/ GME provision is not adequately 
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supported; whether this is more of an issue for primary or 
secondary schools; the impact this is having on pupils and 
teachers; whether there are resourcing difficulties for particular 
local authorities; and the specific improvement the duty is likely 
to deliver.  
 
107. We call on the Scottish Government to address the issues 
we have highlighted above. 
 
Promoting GME and GLE 
 
110. The Scottish Government will produce guidance to local 
authorities on promoting GME and GLE. We consider this 
should encourage local authorities to work together more 
closely on promoting Gaelic. 
 
153. There are children for whom the local authority is 
effectively acting as a parent and parents can exercise rights 
on their children’s behalf under this Bill. We ask the Scottish 
Government to consider whether any safeguards are required 
so that an education authority, in making decisions around 
capacity and best interests, would be able to do so fairly and 
effectively for the children it looks after.  
 
175. We are concerned about the circularity of a provision in a 
Bill concerned with ASN, that decisions about whether a young 
person has the capacity to exercise their rights around ASN 
may depend on whether that young person has ASN. We 
therefore ask for an explanation of the need for this provision. 
 
197. We agree that extending rights on placing requests could 
be unnecessarily disruptive to family life. However, there is not 
such clear support for the Scottish Government’s position on 
mediation. The Scottish Government should explain why there 
is a blanket presumption against children – even those with 
capacity – participating in mediation, when they will be able to 
access other aspects of the support service. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
(153,175,197,198,199&204) In respect to the 
recommendations in paragraphs 153, 175, 197, 198, 199 and 
204 - Where amendments were committed to as part of the 
Stage 1 response these were brought forward at Stage 2 and 
in some cases these were further refined at Stage 3 in 
response to discussion at Committee during Stage 2. 
 
It is intended that these provisions will be commenced in 
November 2017.  Therefore our priority has been on drafting 
the required Regulations and considering the associated 
guidance documents.  We are preparing to commence the 
new Regulation making powers which will enable public 
consultation to take place on those draft Regulations.  It is 
intended that the consultation on statutory and non-statutory 
guidance will take place at the same time as the Regulations 
consultation.  These are planned for spring next year. 
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198. We noted in paragraph 182 the Scottish Government’s 
justification for introducing the best interests element, namely 
to avoid children being put under pressure or being unable to 
cope. We question why the statutory support service would be 
unable to assist such children, who may have been determined 
to have capacity. 
 
199. With the exception of the two rights discussed above, the 
Bill creates a similar system for children and young people. 
However, the support system for children will be statutory, 
while the support for young people and parents is not all 
statutory. We ask the Scottish Government to explain the 
implications of creating a fully statutory support service for all 
concerned. 
 
204. The ASN provisions are, in part, designed to provide 
equity with other relevant legislation. Various stakeholders are 
not convinced this has been fully achieved. We have not been 
able to discuss in depth all such points, including those listed 
above. We ask the Scottish Government whether it proposes 
to use the Bill to address any of the points highlighted about 
equity. The Scottish Government should also clarify the Bill’s 
definition of ‘young people’ as there was some confusion about 
this in evidence. 
 
 
216. We welcome the Scottish Government’s intention to 
revise the process so that the time taken for a complaint to be 
resolved is reduced. It is unclear exactly how this will be 
achieved and what redress may be available if timescales were 
not met. We would welcome further information from the 
Scottish Government on these points.  
 
245. We note the Cabinet Secretary does not wish to pre-empt 
the consultation on the CEO’s qualifications. However, she has 
already stated that she expects the post to be located within 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(216) In respect of the recommendation in paragraph 216 - 
The new Regulation making power which was taken as part 
of the Education (Scotland) Act 2016 has yet to be 
commenced.  In preparation for that officials have begun to 
develop a draft Regulation and associated guidance.  This 
has been informed by discussions with key stakeholders 
including the Scottish Public Services Ombudsman and will 
be subject to full public consultation as is required by the 
Regulation making power. 
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the senior management team of an education service and that 
the CEO would play more than an advisory role, which may go 
beyond the wording of the Bill. There was also a clear desire in 
the written submissions we received for more information 
about the post. In order to understand fully the intentions 
behind this provision, the Scottish Government should 
therefore provide further detail to the Parliament on—  
• Whether the Bill requires to be amended if the CEO 

role is wider than providing advice; 
• Whether the CEO will actually be responsible for 

“ensuring” any relevant education authority matters 
are delivered; and 

• The ways in which the provisions would increase “the 
accountability of the entire education system”. 

• We call on the Scottish Government to confirm 
whether— 

• All the factors likely to result in costs to independent 
schools have been identified and agreed on by 
relevant parties 

• If so, whether costs additional to the Financial 
Memorandum will fall on the Scottish Government or 
any other bodies 

• Some teachers will incur costs as a result of the 
registration requirement, for example, in having to 
obtain qualifications that were not required when they 
were first awarded the post. 


	ES Committee Agenda - 1 February 2017
	Agenda item 1 - Consideration of predecessor Committee recommendations



