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AGENDA

 
28th Meeting, 2018 (Session 5)

 
Tuesday 23 October 2018

 
The Committee will meet at 9.45 am in the David Livingstone Room (CR6).
 
1. Decision on taking business in private: The Committee will decide whether to

take items 4, 5, 6 and 7 in private.
 
2. Publicly Owned Energy Company: The Committee will take evidence from—
 

Peter Speirs, Public Affairs Manager, Scottish Renewables;
 
Gail Scholes, Chief Executive Officer, Robin Hood Energy;
 
Nicholas Gubbins, Chief Executive, Community Energy Scotland;
 
Alister Steele, Chair, Our Power Energy Supply.
 

3. Damages (Investment Returns and Periodical Payments) (Scotland) Bill: 
The Committee will take evidence on the Bill at Stage 1 from—

 
Gordon Dalyell, Vice President, Association of Personal Injury Lawyers;
 
Patrick McGuire, Solicitor Advocate, Thompsons Solicitors;
 
Simon Di Rollo QC, Faculty of Advocates;
 
Professor Victoria Wass, Professor of HRM, Cardiff Business School.
 

4. Publicly Owned Energy Company: The Committee will consider evidence
heard at today's meeting.

 
5. Damages (Investment Returns and Periodical Payments) (Scotland) Bill: 

The Committee will consider evidence heard at today's meeting.
 
6. Pre-Budget Scrutiny: The Committee will consider a draft report.
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7. Work programme: The Committee will consider its work programme.
 
 

Alison Walker
Clerk to the Economy, Energy and Fair Work Committee

Room T3.40 The Scottish Parliament Edinburgh
Tel: 0131 348 5207

Email: Alison.Walker@parliament.scot
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The papers for this meeting are as follows—
 
Agenda Item 2  

PRIVATE PAPER EEFW/S5/18/28/1 (P)

Written Submissions EEFW/S5/18/28/2

Agenda Item 3  

PRIVATE PAPER EEFW/S5/18/28/3 (P)

PRIVATE PAPER EEFW/S5/18/28/4 (P)

Written Submissions EEFW/S5/18/28/5

Agenda Item 6  

PRIVATE PAPER EEFW/S5/18/28/6 (P)

Agenda Item 7  

PRIVATE PAPER EEFW/S5/18/28/7 (P)
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  

PUBLICLY OWNED ENERGY COMPANY INQUIRY   

SUBMISSION FROM Community Energy Scotland  

      

Scottish Publicly Owned Energy Company (POEC)   

   

Community Energy Scotland is a registered Scottish charity. Its mission is to strengthen and 

empower local communities by helping them to own, control and benefit from their local 

renewable energy resources, control and reduce their energy costs, regenerate their 

communities and play their part in the low carbon transition.    

   

   

What are your general views on the idea of a Scottish publicly owned energy 

company (POEC)?   
   

Community Energy Scotland welcomes the proposal and the motivation behind it i.e 

most notably the alleviation of fuel poverty. We believe it is correct to focus on the 

‘supply side’ of the fuel poverty equation – not just the ‘demand’ side, to ensure a 

fully balanced approach to the issue. The main supply side approach to date (i.e 

encouraging switching) has not yet had the desired impact and so it is correct to 

consider complementary and additional measures.    

   

However, it is clear that energy supply is a complex and challenging business 

especially for small companies wrestling with wholesale market price fluctuation and 

this may mean the POEC may struggle to become profitable whilst undermining the 

fledgling non-profit energy supply company, Our Power. It would be perverse for a 

Scottish Government initiative to have this impact on a supply company developed 

with strong Scottish Government support and encouragement.    

   

It is therefore important to consider how the POEC could intervene in the sector in a 

way which meets the general objective of addressing fuel poverty without 

undermining existing Scottish Government investment in Our Power and the 

significant efforts made to make this sustainable.    

   

   

What role should it fulfil and how?    
   

As Scotland’s Community Energy charity, our focus is on how the POEC could assist 

community energy initiatives to address fuel poverty and generate local benefit. In 

meeting its objectives of widening supplier choice and controlling energy costs, the 

POEC could help facilitate greater community energy development in Scotland 
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which, in turn, could help the POEC meet its objectives. In particular, the POEC 

could:   

• Help control energy supply costs by investing in new (or existing) community 

energy generation as a means of generating local benefits and securing its own 

stable long term energy supplies;   

• Widen supplier choice by supporting the development of local supply 

arrangements in the evolving distribution-level market; and   

• Promote consumer awareness and influence by levering the local role of 

community groups and local civic institutions   

   

   

What are the key challenges that the POEC should address?   
   

Over the last 15 years there has been an active community and local energy sector in 

Scotland which has resulted in new distributed renewable energy generation and wider 

public engagement in the energy system. The demonstrable success of community energy 

projects has generated enthusiasm and a strong foundation for further community-owned 

generation. Community energy projects recycle value from energy sales in their local 

economies and some have been piloting innovative new ways of directly linking local 

generation and local heating loads as well as undertaking local fuel poverty alleviation 

schemes. A great deal of this is based on voluntary action. More recently, the policy and 

support environment has become increasingly difficult with the drive to ‘subsidy free’ 

renewable. Also, access to the National Grid has become very limited or entirely 

constrained across significant parts of Scotland. This is very frustrating for many community 

groups and innovative measures are needed to help rekindle enthusiasm and ensure the 

significant foundation for the democratisation of our energy system is not lost. In the 

meantime, the ‘smart energy’ revolution is underway and is driving reform in established 

markets in electricity supply, opening new ways to link local renewable energy generation 

with heating1 and transport2 and enabling technical measures which allow new or additional 

generation on distribution networks without breaching constrain levels or requiring 

expensive grid reinforcement. The way the electricity grid is managed is also changing, 

from the current ‘passive’ approach to a much more active approach, creating new 

opportunities for local grid services and direct linking of local generation with local demand 

through new supply arrangements. This is particularly relevant to those which are 

transmission constrained – typically rural and off the gas grid. We believe that the potential 

of this smart energy transition to reduce costs will only be met if there is active engagement 

by informed citizens and that local community energy groups are well placed to facilitate 

this process.   

   

                                                           
1
 See, for example, the ACCESS project here - real-time  matching of local generation to local heating demand 

from a constrained community hydro, behind the Grid Supply Point 
2
 Through, for example, EV charging and 

Hydrogen generation   

http://www.accessproject.org.uk/
http://www.accessproject.org.uk/
http://www.accessproject.org.uk/
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How might a Scottish energy supply company work best to support the growth of 

local and community projects, and fuel poverty reduction?   
   

Energy suppliers will typically forward purchase energy from the wholesale market and / or 

their own generation assets, or through PPAs with other generators. Could the POEC assist 

with, or undertake itself, the forward purchase of the output of existing community 

generators, for, say, a 15-20 year period, through combining an upfront capital payment 

combined with an ongoing revenue payment (perhaps on a 50:50 basis?) It is possible to 

envisage a model whereby a well-financed supply company could purchase power at a 

discount in return for the security it would provide to its own wholesale purchase costs and 

the ability it would provide for community generators to pay off some or all of the debt on 

their project – thereby lowering their debt cost and improving their margins. A radical 

transition in the way our electricity networks will be managed is underway – from a ‘passive’ 

to an ‘active’ or dynamic approach - which will create new distribution level markets for grid 

services.  From our experience on the ENA2 Advisory Group tasked with planning this 

transition, we can see that it will create new opportunities for communities and their 

consumers to influence and benefit from new or localised value streams if suppliers are 

willing to:    

• Invest in this emerging market area by the purchase of power from existing or new 

‘non-firm’ distributed generation;   

• Aggregate and control demand from distribution level customers to provide grid 

services in balancing the network;     

• Recycle the value of grid services and more efficient use of system benefits back to 

customers through Time of Use and flexible local tariffs reflecting local 

circumstances.   

As this process involves new market development as well as the alleviation of existing 

market failure (i.e in grid constrained areas) there are good reasons why the POEC could 

act to help open this market up by reducing the risks to suppliers willing to invest in it.    

Local distribution connected projects have the potential to supply electricity behind the 

national grid supply point or even directly to significant local loads on a ‘virtual private wire’ 

basis – the potential of which will be significantly increased with the advent of local energy 

storage capability. This concept aligns closely with the development of the Distribution 

System Operator (DSO) model allowing real-time matching of local generation and demand 

and also local ‘peer to peer’ trading.    

The value of this approach will be magnified in grid constrained areas, where no new 

generation projects are possible and existing projects may be curtailed. These off gas grid 

areas typically also have a high level of renewable energy resource but also high levels of 

fuel poverty and high transport costs. In areas which are unable to benefit from grid 

                                                           
2
 Electricity Networks Association   
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reinforcements allowing greater energy export, the development of a distribution-level 

market will be a particularly significant new opportunity.    

   

How can the POEC be best designed to align with wider Scottish energy policy 

objectives, and to avoid potential policy conflicts?   
   

N/C   

   

• Should a new Scottish POEC be more than solely a licensed energy 

supply company? Should it have a direct role in energy generation?   
   

Yes – see above for our comments on its potential role in energy generation. We also 

believe that it would have a key role in promoting consumer awareness, engagement and 

influence on the energy system  - i.e, its ‘democratisation’.   

   

OFGEM, in a recent ‘State of the Energy Market’ report3 states:    

There are two major challenges to ensure that a transformed energy market works for all 

consumers.   
   

• Vulnerable consumers must be protected, and able to engage in the market more 

effectively   Innovation must be harnessed in ways that bring benefits to all 

consumers.   

   

In relation to innovation, it goes on to say:    

   

‘Many consumers already generate their own electricity, and can monitor and control their 

consumption using smart meters. In future, the traditional ‘supplier hub’ model, whereby suppliers 

manage most interactions with consumers and the wider market, may break down. Peer-to-peer 

energy trading and greater customer ownership of their data should allow different ways of engaging 

with the energy system.’   
   

The Helm Review notes4 the energy market is not a level playing field, not least owing to 

the level of complexity of the current system. This complexity:   

‘..makes it much easier to protect specific interests, while at the same time reducing the ability of 

households and industrial users to defend their general interests in general efficiency.’    
   

A simple illustration of this is linked to the roll-out of smart meters. Smart meters are 

promoted as a means by which consumers can ‘take control of their energy use’. But only 

one supplier6 has, so far, offer a time of use tariff linked to the installation of smart meters – 

                                                           
3
 OFGEM, October 2017   

4
 Dieter Helm, 25

th
 October 2017, Cost of Energy  

Review, p.35  
6
 Green Energy UK – see here    

https://www.greenenergyuk.com/Tide
https://www.greenenergyuk.com/Tide
https://www.greenenergyuk.com/Tide
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actually giving their customers the opportunity to adjust their demand in relation to actual 

price. Most consumers will simply (and unwittingly?) be supplying much more detail 

personal profile data to their supplier which will allow them to much more accurately buy 

and sell energy. It is a moot point as to whether the benefits of this will trickle down to the 

customer.    

 Although the smart energy transition could provide the opportunity for consumers to benefit 

from new supply arrangements, from the recycling of new value streams, and by greater 

control over when they use energy, the potential of this will not automatically be realised if 

consumers are not well informed of what they are buying, where it comes from and how 

they can manage their demand effectively. As with other market areas (cf food), informed 

consumers can have a significant role in how a market develops, although this has never 

really been the case with energy. And, as with other markets, this does not mean that 

consumers have to engage in the intricate detail of energy management in their homes, 

because new tech should be able to automate most requirements. But the provision of 

independent, objective and trusted advice is central to consumers ‘buying into’ the new 

systems. Currently, this sort of advice is not a characteristic of the energy market. The 

POEC therefore could play a vital role in ensuring this is available.    

 One way it could do this would be to ‘lever’ the role of community and civic institutions in  

supporting ‘their’ consumers to understand and exploit opportunities. It could also provide 

assistance to community organisations (including local authorities) to engage in the system 

and market in a way that draws in value to local communities, thereby helping to widen 

choice. Clearly, in doing this, it would need to avoid anti-competitive behaviour although this 

is less of an issue where there is currently market failure.    

   

• How might the POEC be designed to promote objectives and functions beyond the 

retail of gas and electricity (e.g. supporting investment and innovation in new 

technologies and infrastructure)? What benefits are there to having wider objectives?    

   

Developing local opportunities referred to above could directly contribute to the 
POEC achieving its objectives. But along-side widening the choice of supply 
and controlling energy costs, they also present an opportunity for added 
benefit by addressing fuel poverty, decarbonising the electricity system, and 
facilitating a route to market for new renewable energy generation. All whilst 
strengthening local economies and consumer awareness and understanding 
of the market (and their ability to benefit from it).    
   

How a POEC effectively acts on these opportunities will depend on the 
balance struck between addressing market failure and avoiding 
anticompetitive activity, and the need to secure economies of scale and help 
strengthen, rather than undercut, existing initiatives which are already some 
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way down the line in building local and / or nonprofit solutions to energy cost 
and retention of local value (such as in the case of Our Power).   
   

In conclusion, wider objectives could include:   

• Developing a new model for the forward purchase of power from community 

generators that would pay upfront for a proportion of a generator’s output;   

• Development and operation of a standard or kite mark type system for 

communityowned generation, which could then be used by energy suppliers who are 

prepared to purchase and sell power from local community generators. This could 

help to incentivise suppliers to enter into PPAs with community generators and help 

provide a route to market for new generation without directly intervening in it.   

• Facilitation of collective investment vehicles for the development of new 

communityowned generation, to enable projects of scale to come forward.    

• Facilitation of collective investment vehicles for development of new 

communityowned load to enable projects of scale (eg large-scale storage heating 

installations) to come forward.   

• A dedicated programme of support to community institutions to raise awareness and 

build capability at the local level to engage in and take advantage of new 

opportunities, along with helping local consumers understand and benefit from the 

smart energy revolution.   

   

   

What governance arrangements should a Scottish POEC have?  Who should it be 

accountable to e.g. Parliament?   
   

We believe that the central requirement is transparency so as to gain the confidence 

of customers and citizens more widely. This doesn’t necessarily mean accountability 

to Parliament.   

   

   

Should legislation be required to underpin the creation of a POEC?   
   

N/C   

   

Community Energy Scotland 13/09/18   
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  

PUBLICLY OWNED ENERGY COMPANY INQUIRY  

SUBMISSION FROM [Scottish Renewables] Scottish Publicly Owned Energy 

Company (POEC)  

 What are your general views on the idea of a Scottish publicly owned energy 

company (POEC)?  
  

Scottish Renewables is the voice of Scotland‟s renewable energy industry, working 

to grow the sector and sustain its position at the forefront of the global clean energy 

industry. We represent around 250 organisations across the full range of renewable 

energy technologies in Scotland and around the world, ranging from large energy 

suppliers, operators and manufacturers to small developers, installers and 

community groups, and companies throughout the supply chain.  
  

Scottish Renewables welcomes the potential of a publicly owned energy company  

(POEC) with ambitious and clear objectives to support the development of  

Scotland‟s renewable energy industry. Although we have concerns regarding some 

specific policies that they have pursued, overall the Scottish Government has set 

stretching targets and clear ambition for renewable energy, now backed by a robust 

consensus across the political spectrum. This ambition is reflected in the Scottish 

Energy Strategy. Scottish Renewables was particularly pleased by following policies 

included in the Strategy:  

• A target to supply 50% of Scotland‟s energy (across electricity, heat and 

transport) from renewable sources by 2030 (from 18% today).  

• A target to almost double Scotland‟s renewable electricity capacity (from 9.3 to 

17 Gigawatts) by 2030;  

• A target to increase the productivity of energy use across the Scottish economy 

by 30%;  

• Confirmation of the £60 million Low Carbon Innovation Fund, announced in last 

week‟s draft Scottish Budget, and a new £20m Energy Investment Fund for 

lowcarbon solutions;  

• Confirmation of a new, publicly-owned Scottish energy company which will 

enable the public to invest in renewable energy projects.  

The POEC has the potential to perform a vital role in securing and expanding both 

the energy and socioeconomic benefits generated by renewables in Scotland and, 

as such, to meet many of the ambitions outlined in the Energy Strategy. The POEC 

could have a role in supporting both small and large scale renewables, both of which 

are critical to meeting the ambitions of the energy strategy and creating a new 

energy system that could benefit the whole of Scotland  
  

• What role should it fulfil and how?   
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The SNP‟s 2017 Manifesto committed the Scottish Government to examining the 

establishment of a publicly owned energy company to “to help the growth of local 

and community energy projects”.5 Expanding on this commitment, the First Minister 

told the 2017 SNP Conference that a POEC‟s energy “would be bought wholesale or 

generated here in Scotland – renewable, of course – and sold to customers as close 

to cost price as possible.”6   
  

However, EY‟s Strategic Outline Case7 for a POEC, commissioned by the Scottish 

Government, suggests that increased renewable energy activity and the  

“incorp[oration] of other forms of energy supply e.g. district heating” would form part 

of Phase 2 of the POEC programme, coming after Phase 1‟s goals of establishing 

capability and strategy in the “medium to long term” were fulfilled. The report then 

proceeds to discuss primarily consumer supply issues.    
  

It is our view that a POEC initially focused solely on supplying energy would be a 

missed opportunity. The POEC offers an excellent opportunity to support the growth 

of renewable generation in Scotland and – in line with the Energy Strategy‟s 

objectives – grow local energy systems and community energy projects. Stimulating 

these projects not only serves to meet our energy ambitions, but to deliver jobs and 

investment to communities across Scotland.  
  

Scottish Renewables therefore believes that the POEC should seek to fulfil three 

roles from the outset:  
  

1. The aggregation of Scottish public sector electricity demand, ensuring that 

this demand is met by electricity from renewable sources, providing a route to 

market and long-term, stable revenue stream for a range of renewable energy 

technologies, including the cheapest (large-scale onshore wind and solar PV)   

2. The development of a more holistic and consistent approach to the 

decarbonisation of heat supply  

3. The provision of support for small-scale, local and community renewable 

energy projects to help them take control over their energy costs and carbon 

emissions.  

These proposals would be bold, ambitious and impactful on Scotland‟s energy mix 

and economy. They would provide a route to market for Scotland‟s established, 

large-scale renewable technologies, support smaller and community level energy, 

and make a major impact on Scotland‟s heat decarbonisation policy direction.  

  

 What are the key challenges that the POEC should address?  

  

                                                           
5
 

https://d3n8a8pro7vhmx.cloudfront.net/thesnp/pages/5540/attachments/original/1461753756/SNP_Manifesto2016https://d3n8a8pro

7vhmx.cloudfront.net/thesnp/pages/5540/attachments/original/1461753756/SNP_Manifesto2016-

accesible.pdf?1461753756accesible.pdf?1461753756   
6
 www.snp.org/nicola_sturgeons_speech_to_the_snp_conference_2017   

7
 www.gov.scot/Resource/0053/00533962.pdf   

https://d3n8a8pro7vhmx.cloudfront.net/thesnp/pages/5540/attachments/original/1461753756/SNP_Manifesto2016-accesible.pdf?1461753756
https://d3n8a8pro7vhmx.cloudfront.net/thesnp/pages/5540/attachments/original/1461753756/SNP_Manifesto2016-accesible.pdf?1461753756
https://d3n8a8pro7vhmx.cloudfront.net/thesnp/pages/5540/attachments/original/1461753756/SNP_Manifesto2016-accesible.pdf?1461753756
https://d3n8a8pro7vhmx.cloudfront.net/thesnp/pages/5540/attachments/original/1461753756/SNP_Manifesto2016-accesible.pdf?1461753756
https://d3n8a8pro7vhmx.cloudfront.net/thesnp/pages/5540/attachments/original/1461753756/SNP_Manifesto2016-accesible.pdf?1461753756
https://d3n8a8pro7vhmx.cloudfront.net/thesnp/pages/5540/attachments/original/1461753756/SNP_Manifesto2016-accesible.pdf?1461753756
https://www.snp.org/nicola_sturgeons_speech_to_the_snp_conference_2017
https://www.snp.org/nicola_sturgeons_speech_to_the_snp_conference_2017
https://www.gov.scot/Resource/0053/00533962.pdf
https://www.gov.scot/Resource/0053/00533962.pdf
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The Scottish Government‟s Energy Strategy outlined an ambition to meet 50% of 

Scotland‟s total energy demand – electricity, heat, and transport – from renewable 

sources by 2030. If the Scottish Government is to meet this challenging target, it 

must do everything it can to maximise Scotland‟s renewables potential.  
  

The public sector is responsible for a sizable proportion of Scotland‟s energy 

demand. The Scottish Government and its agencies have taken positive steps to 

increase the use of renewables to meet their energy demand, most notably Scottish 

Water – Scotland‟s largest energy user - whose use of onsite renewables generate 

and facilitate over 900GWh of electricity.8 Whilst this is encouraging, there is still a 

distance to travel.  
  

The 50% target in the Scottish Government‟s Energy Strategy is challenging and 

ambitious. It necessitates an active role from government and co-ordination of 

activities across the public and private sectors. The meeting of Scottish public sector 

energy needs by renewable sources would make a major contribution to Scotland‟s 

progress towards its all-energy target. The POEC‟s co-ordination capacity and 

potential to guarantee renewable development could play an integral role in this 

process.  
  

Large Scale Renewables  
  

The cheapest form of electricity generation is new onshore wind,9 With solar PV and 

offshore wind also increasingly low cost. Indeed, developers of all renewable 

technologies and projects, and their supply chains, are working hard to reduce costs 

to minimise the need for government support as quickly as possible. The cheapest, 

most established technologies are currently locked out of the energy market by the 

UK Government‟s failure to hold further auctions for „established technologies‟ (Pot 

1) for Contract for Difference (CfD) support. The socioeconomic benefits of onshore 

wind developments have already been substantial10, and a BVG Associates study 

has demonstrated that onshore wind has the potential to generate 18,000 jobs and 

£6bn investment in Scotland by 2025.7  
  

Scotland risks missing out on these benefits in the near future. While a small number 

of onshore wind and solar PV sites in Scotland are able gain a route to market 

through the use of corporate power purchase agreements (PPA), delivering low cost 

power to those companies alone, these opportunities are limited. PPAs create direct 

contracts between the energy generator and a large power consumer over a 

prolonged period, providing the stable, predictable revenue stream necessary for 

large-scale energy investment.   
  

Scottish Renewables proposes that the POEC aggregate the electricity demand of 

the Scottish public sector and enter into PPA-style agreements with renewables 

                                                           
8
 www.scottishwater.co.uk/about-us/media-centre/latest-news/scottish-water-hits-renewable-energy-milestone   

9
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/566567/BEIS_Electricity_Generation_ 

Cost_Report.pdf   
10

 www.scottishrenewables.com/publications/onshore-wind-investing-scotlands-energy-future/  
7
 https://bvgassociates.com/the-power-of-onshore-wind/   

http://www.scottishwater.co.uk/about-us/media-centre/latest-news/scottish-water-hits-renewable-energy-milestone
http://www.scottishwater.co.uk/about-us/media-centre/latest-news/scottish-water-hits-renewable-energy-milestone
http://www.scottishwater.co.uk/about-us/media-centre/latest-news/scottish-water-hits-renewable-energy-milestone
http://www.scottishwater.co.uk/about-us/media-centre/latest-news/scottish-water-hits-renewable-energy-milestone
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providers in order to meet this demand. Utilising such PPA-style agreements for 

Scottish renewable generation through a POEC would mean that the established 

technologies in Scotland‟s renewables sector could continue to grow and generate 

the myriad socioeconomic benefits that come with renewable energy generation. 

This would provide invaluable support beyond that provided by any future CfD action 

taken by the UK Government, and take the Scottish Government closer to its 

ambitious renewable energy targets. Scotland‟s public sector energy demand is 

vast. Meeting it with renewable energy could unlock similarly vast benefits.  
  

Heat   
  

The POEC could also play a useful role in accelerating the decarbonisation of heat, 

an area where progress has been slow. Our renewables sector generates in excess 

of 68% of Scotland‟s current electricity supply.11 However, the most recent figures 

show that only 5% of Scotland‟s non-electric heat demand is met from renewable 

sources.12 The Scottish Energy Strategy has set a target for 20% of Scotland‟s 

nonelectrical heat supply to be met by renewables in 2030.   
  

Heat accounts for around half of Scotland‟s energy use and carbon emissions, so 

improving the policy drivers and support for renewable alternatives will be crucial in 

meeting the targets in the Climate Change (Scotland) Act 2009 and the Energy 

Strategy, particularly the ambitious heat target that it contains. At the same time, 

renewable heat can deliver energy that is both secure and affordable.   
  

One function the POEC could play would be as a developer of district heat networks. 

One barrier facing the growth of this technology in Scotland is the lack of projects 

coming to market. The Scottish Government hopes to address by increasing the 

amount of information available to the market by tasking local authorities to produce  

Local Heat and Energy Efficiency Strategies (LHEES) and a proposed new 

consenting and licensing system for district heat network development in Scotland13. 

Although the LHEES will address some information barriers, additional work will 

likely need to be carried out to identify, approach and seek agreement from suitable 

heat users to develop an investment grade business case for new networks. The 

POEC could take on this function, assisting local authorities and helping to bring new 

projects to the market.  
  

The POEC could either tender delivery of these projects out to private developers, or 

take some projects forward itself. Given that the POEC may be able to borrow at 

lower rates of interest than the private sector, it may have a role to bring forward 

those first heat networks, whose borrowing costs are often such that they can make 

project unviable. In doing so the POEC would help bring forward projects that may 

otherwise not happen. The POEC could take on this developer function on behalf of 

local authorities in Scotland, who in future are likely to be tasked with delivering new 

                                                           
11

 https://news.gov.scot/news/record-year-for-renewables-generation   
12

 

www.energysavingtrust.org.uk/sites/default/files/reports/Renewable%20Heat%20in%20Scotland%202016%20report%20FINAL%20EST 

%2031Oct17.pdf   

13
 https://consult.gov.scot/energy-and-climate-change-directorate/lhees-and-dhr2/   
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heat networks as identified in their LHEES. Rather than have each individual local 

authority act as a developer, the POEC could perform this role in a more streamlined 

way. The POEC could also act as the developer of last resort that is also proposed in 

the district heating regulatory package.   
  

The POEC could also help roll out other forms of low-carbon heating in Scotland, 

setting standards and expanding market. One of the key barriers to renewable heat 

uptake is a lack of knowledge of the low-carbon heat options available and how they 

can be best utilised. The POEC could play a vital role in informing and advising 

consumers on the value of low-carbon heat. Consumers and supply chain could be 

brought together, enhancing uptake and encouraging economies of scale through 

buying groups and coordinated works - the value of which has been demonstrated 

by the recent SEEP pilot14 and previous Energy Savings Trust Scotland initiatives.  

The benefits of such an approach could be extensive. With significant cross-over 

between energy efficiency and renewable heat supply chains in rural areas15, the 

POEC could work together with the Scottish Government to consider how to 

integrate all elements of the existing heat supply chain in the design of future 

schemes.   
  

 How might a Scottish energy supply company work best to support the growth of local 

and community projects, and fuel poverty reduction?  
  

Small-Scale Renewables  
  

The Feed-in Tariff (FiT) is the principle means by which local and community 

renewable energy projects are currently supported. The FiT is a UK government 

scheme designed to encourage particular renewable energy generation and allow 

consumers and businesses to engage in the energy market. The scheme requires 

participating licensed electricity suppliers to make payments on both generation and 

export from eligible installations. The programme has provided revenue support to 

small-scale (that is, those under 5MW) renewable electricity generation technologies 

since 2010. The scheme has been hugely successful and has provided essential 

support to a wide raft of renewable technologies, particularly solar PV and hydro 

schemes. The most recent statistics from the UK Government show that 761,000KW 

of electricity generation capacity has been deployed in Scotland as a result of the FiT 

scheme.16  

  

The UK Government has proposed that the FiT scheme will close to new entrants on 

March 31, 2019. We believe this will be of significant detriment to the small-scale 

renewables sector in Scotland and the rest of the UK. Alongside the proposed 

closure of the scheme, the UK Government opened a call for evidence on the future 

for small-scale low-carbon generation.   
  

                                                           
14

 http://scene.community/blog2/iona-6-hats-workshop   
15

 Energy Efficiency and Low Carbon Market Research, Energy Saving Trust 2017  
16

 https://www.gov.uk/government/statistical-data-sets/sub-regional-feed-in-tariffs-confirmed-on-the-cfr-statistics   
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The benefits of decentralised and small-scale developments are significant. They 

include the ability to site generation close to where demand is (particularly in rural 

and remote areas), the provision of important flexibility to the energy system which 

maximises the system‟s resilience, all while supporting thousands of jobs. Securing 

and building on these strengths is essential to ensure a smart, resilient and dynamic 

energy system in Scotland.   
  

It is for these reasons that the Scottish Government should look to secure Scotland‟s 

small-scale renewables future. Whilst we will continue to work with the UK 

Government to ensure a viable policy framework for small-scale renewable 

generators, Scottish Renewables believes that the POEC provides a singular 

opportunity to provide a Scotland specific development opportunity for small-scale 

renewable generation  
  

  

The precise mechanics of such a scheme may be ultra vires under the Scotland Act 

1998, as amended by the Scotland Acts 2012 and 2016, but such a scheme could 

make a contribution of sufficient significance to justify the committee looking into this 

issue further.  
  

As discussed above, the cheapest forms of new electricity generation are renewable. 

Continued utilisation of these technologies will reduce the cost of electricity to the 

consumer, thus mitigating fuel poverty. Further, the enhanced use of community 

renewables projects will give increased control over electricity and heat generation 

as well as provide revenues to local communities.  
  

• How can the POEC be best designed to align with wider Scottish energy policy 

objectives, and to avoid potential policy conflicts?  
  

Scottish Renewables believes that there is a need for government-wide consistency 

in approach to renewable energy. It is essential that every department of the Scottish 

Government is aware of the implications of their policy decisions on the renewables 

sector and the Scottish Government‟s Energy Strategy and Climate Change Plan. 

The POEC could play an essential role in ensuring this joined up approach and 

foregrounding the renewables sector across government.  
  

• Should a new Scottish POEC be more than solely a licensed energy supply 

company? Should it have a direct role in energy generation?  
  

As discussed above, it would be a missed opportunity if the POEC were to be 

restricted to a licensed energy supply company.  
  

• How might the POEC be designed to promote objectives and functions beyond 

the retail of gas and electricity (e.g. supporting investment and innovation in new 

technologies and infrastructure)? What benefits are there to having wider 

objectives?   
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As already noted, Scottish Renewables believes that the POEC should have a 

wider set of ambitions beyond supplying gas and electricity. New onshore wind 

farms are now the cheapest generator of electricity available. Solar PV and 

offshore wind are both similarly low cost. Generating more electricity using these 

methods will have a downward pressure on electricity bills.  
  

• What governance arrangements should a Scottish POEC have?  Who should it 

be accountable to e.g. Parliament?  

Scottish Renewables has no comment on this at this time.  

• Should legislation be required to underpin the creation of a POEC?  

Scottish Renewables has no view on this beyond ensuring that the necessary 

powers lie with the Scottish Government.  
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  

PUBLICLY OWNED ENERGY COMPANY INQUIRY  

SUBMISSION FROM OUR POWER  

    

Scottish Publicly Owned Energy Company (POEC)  

 What are your general views on the idea of a Scottish publicly owned energy 

company (POEC)?  
  

Our Power is a licensed supplier of domestic electricity and gas, established in 2015 by Scottish 

social housing providers to help tackle fuel poverty. A description of Our Power is included in the 

Scoping Note on a Scottish Publicly Owned Energy Company. We currently operate across the GB 

energy market and, with over 30,000 households on supply, our customer growth will come from a 

voids switching service for social housing providers, from within social housing members‟ 

communities, a range of local partnerships which will bring a wide range of customers. The Scottish 

Government has invested £6m in Our Power through debt funding which was essential to start the 

business.  

  

We support the view set out in the Scoping Note that „This scoping review highlights many of the 

same issues raised by stakeholders in relation to a POEC as the EJFW‟s inquiry on the draft Energy 

Strategy. Those stakeholders wanted to see a POEC that could take a strategic oversight role in the 

energy sector, driving innovation and supporting investment in and deployment of low carbon 

energy technologies, coordinating energy efficiency activities to achieve a step change 

improvement in Scotland‟s housing stock, and supporting local energy systems and helping to drive 

down the cost of energy‟.  

  

We do not believe that within this view, the Scottish Government should set up a licensed Energy 

Supply Company as part of a Publicly Owned Energy Company.   

  

The Scoping Note and the Strategic Outline Case prepared by EY both recognised the competitive 

and challenging nature of the energy supply market. Since both these documents have been 

completed the market has seen a number of company failures and has become more challenging, 

not less.  

  

Our Power, Robin Hood and Bristol Energy all operate across the GB market to gain customers and 

achieve economies of scale. Scale is critical for any supply business and there has been no 

discussion on whether a Scottish POEC would only operate in the limited Scottish market or 

whether the Scottish Government would look to compete across the English and Welsh markets.  

  

In our opinion, the Strategic Outline Case has underestimated a number of key challenges in 

starting up a new energy supply business including the cost of business start up, working capital 

requirements and operating margins. New businesses tend to offer the lowest tariffs and seek to 
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grow through loss-leading tariffs offered on price comparison switching websites or paid for 

switching services. While this offers savings for particular customers in the short term, it does not 

offer sustainable pricing over time nor serve the wider community – for example, prepayment 

customers and those on related meters.  

  

  

We believe that Our Power can play a key role in supporting Scottish Government in its objective to 

reduce levels of fuel poverty through a direct supply arrangement with customers.  We would 

welcome the opportunity to discuss this further.  

  

Given that Scottish Government is an investor in Our Power, it is difficult to see the case for public 

funding to be used for a second energy supply company that could benefit households across a 

range of incomes and based on household choices (i.e. those that actively switch suppliers) rather 

than more targeted interventions to deal fuel poverty, those disadvantaged in the energy market in 

Scotland, and make energy more affordable to low income households.   

  

 What role should it fulfil and how?   

We would argue that a POEC with a strategic rather than operational remit can ensure that Scotland 

and all parts of Scottish society can fully participate and benefit from energy transitions.  

  

We would see priorities areas being support for:  

1) Developing a national energy system for Scotland including grid infrastructure  

2) Development of local energy systems with local authorities developing a strategic planning 

role and potentially being involved in local supply though partnerships or White Label offers.  

3) Development of new technologies and business models to make effective the transition to a 

low carbon economy.  

4) Financially viable community and individually owned renewable generation.  

  

We would welcome direct interventions from the Scottish Government to tackle embedded 

unfairness in the regulated charging mechanisms for transmission and distribution charges and to 

help address grid constraints to maximise opportunities for renewable generation. Flexible grid 

infrastructure is the key in grid and distributed energy storage.  

  

We would also welcome a role including the decarbonisation of domestic heating.  

  

There is potentially a strong case for Scottish Government to have enhanced devolved powers for 

energy policy and specifically the National Grid in Scotland which could be brought under POEC.  

  

  

• What are the key challenges that the POEC should address?  
  

Energy markets are changing. The existing heavily centralised makers are likely to become more 

decentralised and decarbonised with the potential to become more democratic.   
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As in all market changes, it is essential to ensure that it is aligned with National Priorities and that 

those least able to participate in the markets do not lose out.  The key challenge is to have a 

strategic oversight role in a period of significant energy transition.  

  

  

• How might a Scottish energy supply company work best to support the growth of 

local and community projects, and fuel poverty reduction?  
We do not support the establishment of a Scottish energy supply company.   

  

Scottish Government has a good track record in tackling fuel poverty and has provided financial 

support to Our Power in recognition that fair energy supply is key component as part of an overall 

strategy to tackle fuel poverty.  

  

A holistic strategy which combines security of generation, improving energy efficiency, increasing 

household incomes through the Benefits system, targeted discounts for those in greatest need 

which do not lock customers in to particular suppliers, and support for those existing suppliers 

offering appropriate products and services has the potential to address fuel poverty.   

  

Scottish Government should also seek to maximise the opportunities of the roll out of smart meters 

to ensure a skilled workforce is available to install the meters, the revenue from this activity is 

retained in Scotland and future energy services are facilitated for the benefit of communities in 

Scotland.  

  

• How can the POEC be best designed to align with wider Scottish energy policy 

objectives, and to avoid potential policy conflicts?  

No comment  

  

• Should a new Scottish POEC be more than solely a licensed energy supply 

company? Should it have a direct role in energy generation?  

We support a Scottish POEC being directly involved in generation and at a scale to have a 

significant impact on the security and cost of supply.  It may need to be prepared to nationalise 

existing privately owned large scale renewable assets, to invest in research and development within 

a global market place and to invest in future new renewable developments which could be privately 

funded.  

The Scottish Government should consider how to more effectively support community owned 

renewable generation through discounted loans or the introduction of a repayable grant scheme. 

The POEC could have strategic oversight of such a scheme.  

A Scottish POEC could also consider how to effectively intervene in wholesale markets to ensure 

price stability for energy supply.  
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• How might the POEC be designed to promote objectives and functions beyond the 

retail of gas and electricity (e.g. supporting investment and innovation in new 

technologies and infrastructure)? What benefits are there to having wider objectives?   

As set out above.  

  

• What governance arrangements should a Scottish POEC have?  Who should it be 

accountable to e.g. Parliament?  
The governance arrangements should be determined by the purpose of the POEC, it should be 

accountable to the Parliament.  

  

• Should legislation be required to underpin the creation of a POEC?  
  

No comment  
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  
  

DAMAGES (INVESTMENT RETURNS AND PERIODICAL PAYMENTS)  

(SCOTLAND) BILL   
  

SUBMISSION FROM the Faculty of Advocates  
  

General  

   

1.         What are your views on the Bill overall? Is legislation in this area 

required? How far do you think the Bill will achieve what it sets out to do?  
  

We agree that legislation in this area is required.  We consider that the 

current process for setting the rate of return is in need of reform.  We 

agree that a statutory methodology for calculating the discount rate is 

necessary.  We also agree that establishing a timeframe for regular 

review of the discount rate is essential.  We find it difficult to comment 

upon some of the specific provisions such as the standard adjustments 

and the composition of the notional investment portfolio.  We would 

defer to expert professional opinion.  The key point is that someone who 

has been catastrophically injured and who is in need of permanent 

round the clock care should not be required to take any significant risk 

with investment to meet those anticipated needs.  
  

We have no doubt that it is necessary to provide Scottish courts with 

the power to order damages to be paid by way of periodical payment 

orders. We think that the draft provisions provide a reasonable basis to 

allow this long overdue reform to be made.  
  

Part 1  
   

2. Part 1 of the Bill aims “to reform the law on the setting of the personal 

injury discount rate in order to make provision for a method and 

process which is clear, certain, fair, regular, transparent and credible”. 

Is it an aim with which you agree? And to what extent do you believe 

the reform will achieve all these things – a clear, certain, fair, regular, 

transparent and credible method and process?   
  

We agree with the stated aim or rather stated aims of the legislation.  We 

find it difficult, without the benefit of expert professional opinion, to 

comment on whether all of these aims will be achieved.  We are 

uncertain whether the types of investment or relative percentages 

contained in the proposed investment portfolio are appropriate.  We are 

also uncertain whether the stated percentages in the standard 

adjustments are fair.  Plainly, the departure from ILGS means that 

investment advice will be required.  We would defer to expert opinion as 
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to whether 0.5 of a percentage point is adequate to cover the cost of 

investment advice as well as anticipated taxation.  
     

3. In terms of who sets the rate, the Scottish Government proposes to 

have the rate reviewed by the Government Actuary rather than 

Scottish ministers (as is the current situation). It believes that this will 

remove the setting of the rate from the political sphere “where there is 

the potential for pressure from external interests to attempt to 

influence the outcome” and  

“should provide fairness to all parties involved”. What are your views?  
  

We agree that it is right to seek to remove the setting of the rate from the 

political sphere.  We understand that the Government Actuary will be 

able to deliver what is sought.    
  

4. The Scottish Government has chosen to lay down in detail how the 

rate should be calculated in legislation. Do you support this proposal 

over the approach taken in England and Wales of leaving much more 

to the discretion of the Lord Chancellor and an expert panel?   
  

Yes.  In principle providing the detail in advance in legislation is 

welcome.  It helps to meet the aim of clarity and the aim of certainty.  As 

to the technical detail of the investment we require to defer to expert 

professional opinion as to whether aspects of the provisions meet the 

aims of fairness and credibility.  
  

5. With no statutory requirement for the discount rate to be reviewed 

regularly, currently there can be a 15 year gap between reviews in 

Scotland. The Government Actuary will start a review of the rate on 

the date on which the relevant provisions of the Bill are brought into 

force. Thereafter they will be required to start a regular review every 

three years and the Scottish Ministers may decide on an additional, 

out-of-cycle review, but which would not disrupt three-yearly reviews. 

Do you have any views?  
  

We agree that regular review is essential.  One of the major drawbacks 

with the current regime is the gap between reviews of the rate.  Sharp 

variation in the discount rate before and after any change produces a 

lack of consistency in awards and creates a sense of injustice.  The 

provisions seem to us to address this problem.  
  

6. In changing the methodology to move away from a rate based on  

Index-Linked Government Stock (ILGS), the Bill makes provision “on the basis 

of portfolios described as cautious and which we believe would meet the 

needs of an individual in the position of the hypothetical investor who is 

described in the legislation”. The Scottish Government also states: “The 

portfolio does reflect responses to the consultation that investing in a mixed 
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portfolio of assets provides flexibility and is the best way of managing risk”. 

Do you think the Scottish Government is justified in assuming that injured 

people have access to the necessary expertise to achieve this?  
    

We think that in cases where large sums of money are awarded injured 

persons should be able to access expertise.  Such expertise requires to 

be funded throughout the period of the loss.  We would defer to expert 

professional opinion as to whether the proposals in the Bill make 

adequate provision in this regard.  
  

  

Part 2  

   

7. Where damages for personal injury are payable, the Scottish courts 

may make a periodical payments order but only where both parties consent.  

This differs from England and Wales, where the courts have the power to 

impose such an order. Part 2 of the Bill will give courts the powers to impose 

periodical payments orders (PPO) for compensation for future financial loss. 

Respondents to recent consultations overwhelmingly supported courts in 

Scotland having the power to impose periodical payment orders, seeing this 

as a way of reducing uncertainty as well as the risk of over-

/undercompensating pursuers. What is your position?  
  

We agree.  
  

8. How well used do you think the provisions would be in practice? What 

impact do you think the requirement on the court to ensure the “continuity of 

payment under such an order would be reasonably secure” would have  
  

We think that particularly where there is a significant dispute between 

the parties relative to life expectancy the ability to make a periodical 

payment order will be attractive and will be used.  
  

The requirement on the court to ensure the “continuity of payment 

under such an order would be reasonably secure” is, of course, 

essential.  It will be necessary for parties to satisfy themselves that the 

security requirements in clause 3 (2) [new 2C of the 1996 Act as 

amended] will be met.  This may require expert opinion because the 

corporate structure of the legal person providing payment may not 

always be obvious.  The provisions of the Bill seem to be in accordance 

with existing practice in England and Wales.  Hitherto, the courts in 

Scotland have not taken any protective role in damages awards so it will 

be necessary to develop experience and expertise in this area.  
  

9. The proposals in the Bill would allow the courts to revisit a 

compensation award where there has been a change of circumstances 
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(although only where this has been identified in advance). This would 

represent a change to the current law. Do you have any comments?  
  

We think that it is necessary to allow for variation in very limited 

specified circumstances.  For good reason courts tend to be very 

circumspect when it comes to allowing variations of orders.  We think 

that the provisions in clause 4 [new 2E - 2I of the 1996 Act] strike an 

appropriate balance.  
     

Overall  
   

10. The Bill overall is intended to support the Scottish Government‟s 

national outcome that: “We have strong, resilient and supportive communities 

where people take responsibility for their own actions and how they affect 

others”. Do you have any comment?  
  

We have no comment.  
  

11. In previous consultations in this area, views have tended to be 

polarised between pursuer and defender interests. Does the Bill, in your view, 

manage to balance these interests?  
  

The Faculty of Advocates is an independent body.  Our members 

regularly give independent advice to claimants and to defenders.  In so 

doing it is our aim to retain our independence at all times.  Our response 

to this consultation and our responses to previous consultations in this 

area have always been intended to be independent.    
  

Our general impression is that, subject to the matters to which we would 

defer to expert professional opinion, the Bill balances the interests of 

parties.  
  

Other comments  
   

12.      Are there any other aspects of the Bill you wish to comment on?  
          

We have no further comment.  



 EEFW/S5/18/28/5       EEFW/S5/18/DIRPP/05  
  

1  

ECONOMY, JOBS AND FAIR WORK COMMITTEE   

BUSINESS SUPPORT INQUIRY    

SUBMISSION FROM Professor Victoria Wass   

Damages (Investment Returns and Periodical Payments) (Scotland) Bill   

General   

   

1.  What are your views on the Bill overall? Is legislation in this area required? How far do 

you think the Bill will achieve what it sets out to do?    

This submission is made in a professional capacity and draws on past and current 

experience and research as an academic and as an expert witness providing advice on the 

value of personal injury claims. I am a member of the Ogden Working Party and I was an 

expert in the first PPO cases decided in England and Wales where I advised on indexation. 

My submission addresses the question of the fairness of the proposal to change the basis 

for the calculation of the discount rate from the return on ILGS to that on a low risk mixed 

portfolio and the robustness of the Government‟s analysis upon which the proposal is 

founded and upon which its impact is assessed. This submission is consistent with 

evidence that I submitted to the Justice Committee Inquiry of the Westminster Parliament 

(Wass 2017a and House of Commons Justice Committee (HCJC) 2017a) which was widely 

cited in its subsequent report (HCJC 2017b). The Justice Committee identified a lack of 

clarity on the meaning of 100% compensation and the change in assumptions on how the 

lump sum should be invested. I seek to provide greater clarity on this here. The arguments 

presented in this submission are more fully developed in an academic paper (Gunn and 

Wass, forthcoming) which has been accepted for publication in the Journal of Personal 

Injury Law which I have made available to the Committee.   

My view is that the premise of the Bill that pursuers are over-compensated by a „risk-free‟ 

PIDR is false so that one of the objectives of the Bill – fairness – fails. If pursuers are not 

over-compensated then the Bill is unfair to pursuers. The Bill also represents a retreat on 

the principle of full restitution (100% compensation). The ability of a PIDR based on 

redemption yields achieved on ILGS to best achieve the objective of the law (the 100% 

principle) was proposed by the Law Commission Report of 1994 and accepted in the 

judgment in Wells v Wells [1999]. The proponents of the Westminster Bill have provided 

neither a theoretical case nor robust empirical evidence that either of these authorities are 

wrong. Without this evidence, this a political decision which will see pursuers disadvantaged 

in favour of defenders. Legislation is required to change the principles and methodology for 

the setting of the PIDR because such a change would not survive the scrutiny of a court 

(see Lord Hutton Wells v Wells [1999] para 405). In short, if pursuers are not 

overcompensated by a risk-free PIDR, then the Bill is a retreat from the 100% principle and 

fails on its ambition to deliver fairness. It is unfair to pursuers.               
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Part 1  2. Part 1 of the Bill aims “to reform the law on the setting of the personal injury 

discount rate in order to make provision for a method and process which is clear, certain, 

fair, regular, transparent and credible”. Is it an aim with which you agree? And to what 

extent   

do you believe the reform will achieve all these things – a clear, certain, fair, regular,  

transparent and credible method and process?     
   

I support the aims but I do not consider that the proposed reform achieves the most 

important of them. It does not achieve fairness and it makes the financial outcome for 

pursuers more not less certain. It adds further risk to those the pursuer already faces. It is 

my view that Lord Keen and the MoJ are mistaken in their conclusions that pursuers are 

over-compensated by a risk-free PIDR. It has not been proved that they are. The evidence 

relied upon to support the conclusion of over-compensation, that pursuers are observed to 

invest in risky assets, does not (see (a) below) and, more importantly, cannot (see (b) 

below) support a conclusion of over-compensation.    

  

(a) Empirical evidence on over-compensation   

The Bill relies upon research and more general observation that pursuers do not invest all 

or even the majority of their lumps sums in ILGS. The conclusion is that if they invest in a 

mixed portfolio, they achieve a return in excess of that assumed in the PIDR which is based 

on ILGS and they are therefore over-compensated. The finding is ambiguous in its 

interpretation and does not provide the support for the over-compensation which justifies 

the Bill. The research does not observe claimants‟ investment behaviour in a risk-free 

environment so that claimant investment in risk-bearing assets is also consistent with an 

under-compensation explanation for the reasons outlined below. There are four sources of 

risk facing a pursuer in receipt of a lump sum award which would lead him/her to invest in 

risky assets.         

  

(i) Longevity risk - out-living their predicted life-expectancy would mean that they 

would be unable to fund their recommended care plan for the period between expected and 

actual death. They would need to fall back on LA provision for any social care or rely on 

friends or family. The complex nature of their care needs makes this very unattractive and 

very likely unfeasible.      

  

(ii) Built-in discount rate shortfall - the assumed PIDR (based on a three-year 

average) exceeds current redemption yields on ILGS, both currently and historically (see 

Gunn and Wass forthcoming).    

  

(iii) Real growth shortfall – real growth, reflecting improved quality, is excluded from 

the valuation of the claimant‟s need for care and assistive technology under the Cookson v 

Knowles [1978] rule. A PIDR based on ILGS returns provides protection from RPI inflation 

but is insufficient if future needs are expected to increase by more than RPI inflation.  The 

claimant‟s needs are assumed to remain constant in terms of quality but the reality is that 

the claimant must purchase more expensive assistive technology, meet real wage inflation 

in care costs, therapies, professional Deputies and more expensive forms of care provision 
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than was envisaged at the time of settlement (eg WTR and sleepover rates, manual 

handling and double-up carers). The reality is that it is not possible to purchase today what 

was the state of the art care provision or prosthesis technology from 20 years ago.   

Similarly, it is unlikely that the current state of the art care and prosthesis technology will be 

available to purchase in 20 years from now.  A claimant‟s award must adapt to such 

qualitative change if it is to meet the 100% principle.   

(iv) Accommodation shortfall - the claimant is seeking to manage the purchase of 

suitable and more expensive accommodation for which provision under Roberts v Johnson 

is insufficient, no matter what statutory PIPDR is set. This is because property values have 

grown exponentially since RvJ was decided, whereas awards for pain suffering and loss of 

amenity (PSLA) (the supposedly spare capital in an award) have not.   

  

Most of the data on pursuers‟ investment behaviour (including from the Court of Protection,  

Law Commission 1994 and research commissioned by the MoJ in 2010 and published in 

MoJ (2013) comes from the long period where the assumed real net return of 2.5% (and 

above) was guaranteed to leave the claimant with a shortfall if invested in ILGS. The 

research commission by the MoJ included testimony from pursuers and their advisors that 

revealed pursuers dealing with a great deal of risk, including from the sources set out 

above. When pursuers are observed to expose themselves to investment risk, it is largely to 

avoid other risks in relation to their lump sum being exhausted before their death. As 

indicated below, pursuers are juggling to manage a range of different risks in order to 

minimise their overall risk. Pursuers are revealed to be ill-equipped to do this but manage 

as best they can and suffer losses when the value of equities falls.    

We only got half of what we knew he needed, therefore we couldn’t invest his money in 
completely safe options, there had to be a modicum of risk that would produce enough money to 

last a lifetime.   
It was moderate risk, we didn’t go any higher than moderate … Since we got the money we’ve 
been through two major stock market crashes, so we’ve probably wiped off at any one time 

£800,000 from his portfolio. If we’d have been given enough we could have stuck to low-risk 
investments.    

Parent/ carer of claimant, clinical negligence (MoJ 2013 p49)   

Most of these people have had a really bad deck of cards … They all tend to be aware of how 
things can go wrong in the blink of an eye and they are not people who are inclined to take risks. 

Claimant solicitor (MoJ, 2013 p48)   

Over- or under-compensation is not a matter that can be settled definitively with recourse to 

empirical evidence because we cannot observe pursuers‟ investment behaviour in a no-risk 

environment. What is observed is pursuers‟ behaviour in a risky environment, that is 

pursuers‟ behaviour when bearing the risks and shortfalls outlined in (i) to (iv) above. 

Instead the choice between the under- and over-compensation explanations must be made 

at an intellectual level. Which is the more credible: pursuers investing to minimise risks and 

shortfalls elsewhere in the claim (which we know exist) or pursuers preferring to take on risk 

from a position of no-risk in order to make a financial gain (that they might want but don‟t 

need)? Again it is helpful to listen to pursuers:   

High risk is not something for people in our position – [you need] the money for house, pain relief and 

salary not holidays. That‟s why you don‟t want high risk – you can‟t risk these things.   

(Claimant with spinal injuries, RTA,  MoJ 2013 p 48)   
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(b) Theoretical case for over-compensation   

If the empirical case for or against over-compensation is difficult to prove, the conceptual 

case against the Bill is decisive. Its proof requires some undergraduate economics. The 

arguments are set out diagrammatically in Gunn and Wass (forthcoming). They are equally 

available using maths, though possibly less accessible to this committee. Both provide a 

rigorous and robust proof without the potential for confusion caused by  „alternative 

definitions‟ of 100% compensation.    

   

The reasoning is presented here at an intuitive level. The Committee is referred to Gunn 

and Wass (forthcoming) for a detailed proof. For a risk-averse individual, the utility gained 

from wealth increases with wealth but at a decreasing rate. The intuition is sensible: an 

additional £100 has greater subjective value to you when you are relatively poor compared 

to when you relatively wealthy. This follows directly from risk-aversion and all sides in the 

Westminster debate were in agreement that the claimant is risk-averse (See Lord Keen “of 

course, they are risk-averse” (HCJC 2017a Q92)).    

  

Bearing risk imposes a cost on a risk-averse pursuer. This is a property of the utility function 

defined above. The relative increase in utility from a gain is less in absolute terms than the 

reduction in utility from a loss. Therefore a risk-averse individual will always prefer a certain 

sum to the equivalent expected value of that sum in a bet. And will never take a fair bet. The 

risks faced by the pursuers are all injury-related risks and would not have been present in 

the absence of injury. If the claimant is risk-averse and if the risks associated with the lump 

sum are all injury-related then, making the pursuer take on additional risk, without paying 

her to do so, is by definition, less than full restitution. It is only under the alternative 

definition of 100% compensation invented by the MoJ where pursuers will be awarded what 

they need (100% compensation) but they will need to invest to get it (take on risk), that 

overcompensation becomes a possibility. The alternative 100% definition is justified on the 

basis that pursuers are observed to invest in risky assets, even when their compensation 

assumes a risk-free discount rate. It appears that that risk is not too costly for them. In fact, 

pursuers must value making more than they need above failing to make what they need. It 

is this sense, of pursuers earning a „profit‟, that is the evidence of over-compensation. At 

first sight, this might be a compelling argument. However, greedy risk-taking pursuers is not 

consistent with the findings reported in MoJ (2013). The flaws in the alternative definition 

and the premise of over-compensation are (a) pursuers behaviour is not being observed 

from a position of receiving a lump sum on a risk-free basis and (b) risk is costly for a 

riskaverse claimant so imposing the cost of this risk on the claimant, where the risk is one 

that would not have be there in the absence of injury, must deliver less than 100%.    

3. No submission   

4. No submission   

5. No submission   

6. In changing the methodology to move away from a rate based on Index-Linked 

Government Stock (ILGS), the Bill makes provision “on the basis of portfolios described 

as cautious and which we believe would meet the needs of an individual in the position 
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of the hypothetical investor who is described in the legislation”. The Scottish 

Government also states: “The portfolio does reflect responses to the consultation that 

investing in a mixed portfolio of assets provides flexibility and is the best way of 

managing risk”. Do you think the Scottish Government is justified in assuming that 

injured people have access to the necessary expertise to achieve this?   

The pursuer is not a hypothetical investor seeking the best returns. The pursuer is more like 

a hypothetical closed pension scheme meeting fixed liabilities from a fixed pot. This was the 

view of the House of Lords in Wells v Wells [1999]: “What the prudent plaintiff needs is an 

investment which will bring him the income he requires without the risks inherent in the 

equity market: which brings us back to ILGS” (Lord Lloyd para. 367). “Others like them with 

fixed outgoings at stated intervals take the same view as to prudent investment policy. So 

the plaintiffs are not alone” (Lord Lloyd para. 368). “The general practice for a closed 

pension fund is to invest in ILGS so as to be sure of being able to meet their liabilities as 

they fall due” (Lord Lloyd para. 368). The Pension Regulator does not permit a closed 

pension scheme to meet its future liabilities through a mixed portfolio. Rather a closed 

pension scheme is required to invest in ILGS or something very close to it. A mixed portfolio 

might provide flexibility to meet risk but at the very high cost of adding to the risks the 

pursuers already faces.    

  

Part 2   

7. Where damages for personal injury are payable, the Scottish courts may make a 

periodical payments order but only where both parties consent.  This differs from 

England and Wales, where the courts have the power to impose such an order. Part 2  

of the Bill will give courts the powers to impose periodical payments orders (PPO) for 

compensation for future financial loss. Respondents to recent consultations 

overwhelmingly supported courts in Scotland having the power to impose periodical 

payment orders, seeing this as a way of reducing uncertainty as well as the risk of 

over-/under-compensating pursuers. What is your position?    

For the reasons set out above, I agree that PPOs, correctly indexed, offer an opportunity for 

pursuers to minimise injury-related risks for (i) to (iii) above. My view is that poor uptake of 

PPOs is largely confined to non-government defenders and is driven by the reluctance of 

the general insurance sector to take on the very risks that are so difficult and costly for 

pursuers to manage. During oral submissions, the rates at which defenders were reserving 

for PPOs (an internal defender discount rate) were -0.8% for NHS Resolve (HCJC 2017a 

Q26) (currently -1.5%) and between -1.5 and -2.0% for general insurers (HCJC 2017a Q37, 

Q49 and Q51). The risk transfer from pursuer to defender when a lump sum is replaced with 

a PPO imposes the cost of risk on the defender. This explains the reluctance on the part of 

defenders to offer or agree to PPOs. A reserving rate of -1.5% also undermines the case 

presented in the Bill that pursuers are over-compensated by a PIDR of -0.75%.      

8. How well used do you think the provisions would be in practice? What impact do you 

think the requirement on the court to ensure the “continuity of payment under such an 

order would be reasonably secure” would have?   

Court powers to impose PPOs will alter the balance of bargaining power in the negotiations 

but may be insufficient to shift the form of award from a lump sum to a PPO. As above, 
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PPOs impose substantial costs on a general insurer and they will seek to avoid an award in 

this form in Scotland as they have done in England and Wales.    

9. No submission   

    

Overall   

10. The Bill overall is intended to support the Scottish Government‟s national outcome 

that: “We have strong, resilient and supportive communities where people take 

responsibility for their own actions and how they affect others”. Do you have any 

comment?   

The proposed Bill does not support this outcome. Pursuers who are disabled and unable to 

work and who require care will be less finically able to meet their needs, less resilient in the 

face of uncertainty and will likely require greater support from their communities because 

they will be less independent. The law is that the defender should take full (100%) 

responsibility for the financial impact of his/her tortious actions and the Bill represents a 

retreat from this.    

11. In previous consultations in this area, views have tended to be polarised between 

pursuer and defender interests. Does the Bill, in your view, manage to balance these 

interests?   

No. The proposed Bill increases risk and uncertainty for pursuers at the expense of 

defenders. In my view the shift in risk from defender to pursuer has not been justified by the 

sponsors of the Bill.    

Other comments   

12.  No submission   
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  

DAMAGES (INVESTMENT RETURNS AND PERIODICAL PAYMENTS) 

(SCOTLAND) BILL   

SUBMISSION FROM: Victoria Wass  

The Bill and the Principle of Full Financial Restitution   

What appears to be a „done deal‟ between the government and the insurers on 

reform of the calculation of the PIDR is a „big deal‟ for the law, bigger than has 

been appreciated. The background to the Bill is the sudden reduction in the PIDR 

from 2.5% to minus 0.75% in March 2017 and the background to the reduction in 

the PIDR is that avoiding risk is expensive and got more expensive following the 

financial crisis. While avoiding risk is expensive, avoiding all risk is extremely 

expensive. This is reflected in the market price of a risk-free rate of return, the 

redemption yield on ILGS, which has fallen from around 3% in 2003 to its current 

rate of minus 1.6%. The Bill seeks to remove the redemption yield on ILGS (the 

risk-free rate of return) as the reference point for the PIDR. The principle of full 

financial restitution, 100% damages, is long standing (1858) and repeatedly 

endorsed by the courts (for example Lim Poh Choo 1980 and Wells 1999). 

Abandoning the assumption of a risk-free discount rate forfeits this principle. The 

Bill claims that it does not but as argued below this is a deception.   

  

1. 100% compensation requires that claimants invest their lump sum damages to 

generate the court determined cash flow at next to no risk to that flow. This is 

because (i) claimants are risk-averse (they prefer not to take risk and require a 

return in order to do so) and (ii) the risks are all injury related (in the absence of 

injury the investment risk needed to generate a cash flow would not have 

occurred).   

  

2. The Bill seeks a retreat from the risk-free rate assumption and will require 

claimants to invest in a risk-bearing portfolio in order to generate the required 

cash flow. For reasons stated at 1 above this must be less than 100% 

compensation.   

  

3. The Bill is premised on a Trump-style „alternative definition‟ of 100% 

compensation in which claimants achieve their required cash flow ONLY if they 

invest in risk-bearing assets and only if they achieve the predicted rate of return 

on these (predicted by the Lord Chancellor).   

  

4. The justification for the alternative definition of 100% is the observation that 

historically claimants have invested in risky portfolios. In doing so they achieve 

more than the risk-free PIDR on which their damages are calculated. By this 

means they are over-compensated.    
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5. There are two flaws to this logic. The first is a theoretical flaw and is set out at 

1 above. The second relates to the empirical justification based on claimants‟ 

investments. First claimants are not overcompensated because they invest in 1  

   

risky assets (they can‟t be because of 1 above). Secondly, claimants invest in 

risky assets because they are under-compensated. They are under-compensated 

from four main sources: the PIDR exceeds the market risk-free rate and has 

always done so; earnings-based elements of the claim normally increase at a 

higher rate than the index on ILGS (the RPI); the claimant bears the risk (and 

therefore the cost) of uncertain longevity relative to the exhaustion of the lump 

sum; and there is invariably a shortfall on accommodation costs. Such a claimant 

MUST invest in risky assets and use the return to make up the shortfalls.    

  

6. Following its own logic, the new methodology proposed in the Bill would start a 

cycle of continuously reducing compensation. An increase in the PIDR will 

increase the shortfall which will require more risky investments by the claimant. 

This increase in risk-bearing provides justification for a further increase in the 

PIDR. Using its own internal momentum, the PIDR gets further and further away 

from its risk-free (100%) value, limited only by the rate of return on the most risky 

portfolio or the tempering voices of the Government Actuary and the panel of 

experts.   

  

7. The Bill is based on a deception that risk-averse claimants are over-compensated 

by a risk-free PIDR. This is theoretically impossible and empirically implausible. 

Evidence which claims to support over-compensation is instead more likely to 

reflect under-compensation. Increasing the wedge between the PIDR and the 

market risk-free rate will increase that under-compensation. By telling claimants 

that they are compensated to the full when they are not, will leave them wrongly 

blaming themselves (or their advisors) for an increasing expected shortfall.    

  

Victoria Wass 9 October 2018   
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  

DAMAGES (INVESTMENT RETURNS AND PERIODICAL PAYMENTS) 

(SCOTLAND) BILL   

SUBMISSION FROM: The Association of Personal Injury Lawyers (APIL)  

Damages (Investment Returns and Periodical Payments) (Scotland)   

Bill   

Stage 1 evidence   

  

Introduction   

The Association of Personal Injury Lawyers (APIL) is a not-for-profit campaign 

organisation formed by pursuers‟ lawyers to represent the interests of people who 

are injured through no fault of their own. The organisation has almost 30 years‟ 

history of working to help injured people gain the access to justice they need, and 

currently has around 3,300 members, 136 of whom are in Scotland. Membership 

comprises solicitors, advocates, legal executives and academics whose interest in 

personal injury work is predominantly on behalf of pursuers.   
   

The aims of the Association of Personal Injury Lawyers (APIL) are:   

• to promote full and just compensation for all types of personal injury;   

• to promote and develop expertise in the practice of personal injury law;   

• to promote wider redress for personal injury in the legal system;   

• to campaign for improvements in personal injury law;   

• to promote safety and alert the public to hazards wherever they arise; and   

• to provide a communication network for members   

   

General comments – periodical payment orders   

  

APIL has always supported the use of periodical payment orders (PPOs) because in 

many cases they are the best way of providing for an injured person‟s needs for the 

whole of his life. There are occasions, however, when PPOs are not the best solution 

for injured people, such as when a lump sum is needed for adaptions to the home, or 

to buy a new house. In those circumstances, when a lump sum compensation 

payment is the most appropriate option, injured people and their families should not 

be expected to take risks when investing the money which is supposed to last for the 

rest of their lives.   
   

While our comments are confined primarily to part one of the Bill, and the schedule, 

we would caution that care should be taken to ensure that the pursuer is protected 

from paying the costs in the event of any future applications to vary or suspend 

PPOs due to a change of circumstances.    
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General comments – returns on investment of damages   

   

We recognise that the purpose of this legislation is to change the way the discount 

rate is set, moving away from a calculation which is based on Index-Linked  

Government Stock. We do not accept, however, that the use of ILGS can “lead to the 

chance of significant levels of over-compensation” as stated in the policy 

memorandum. This conclusion is based on arguments, typically made by 

compensators, that injured people have in the past been prepared to take some risks 

when investing their compensation.  As the policy memorandum itself points out, 

there are difficulties in relying on past evidence because much of it will have been 

based on a discount rate of 2.5 per cent, which was too high. This created a climate 

in which “pursuers may have been forced into taking more investment risk than they 

were comfortable with in order to generate the necessary return.” This supports the 

evidence of our own members who report that the vast majority of injured people are 

risk-averse.   
   

Once compensation has been awarded, responsibility for helping the injured person 

usually passes from the solicitor to an independent financial adviser (IFA). Since 

discussion about this Bill will inevitably focus on the notional investment portfolio and 

standard adjustments, we strongly recommend that evidence is sought from IFAs 

who have experience of dealing with this type of investment. On that basis, we will 

restrict our comments primarily to general points of principle.   
   

   

The role of the Government Actuary and the setting of the rate   

   

We agree entirely with the Scottish Government‟s approach of removing the 

possibility of political influence over the setting of the rate. There is no legitimate 

reason or necessity for political involvement. Setting the discount rate should be an 

actuarial task, not a political one.    
   

We also welcome the Scottish Government‟s decision not to rely on the investment 

behaviour of injured people in setting the rate, although past behaviour has clearly 

influenced the decision to move away from calculating the rate on the basis of ILGS, 

as discussed above.     
   

The combination of using the Government Actuary to set the rate and setting out the 

formula by which the calculation should be made on the face of the Bill will certainly 

foster transparency, and this is important to pursuers. It is critical, however, that the 

portfolio generates as low a risk as possible for injured people. More detail is 

required about how the portfolio meets the needs of a „cautious‟ investor, so that this 

can be examined by IFAs.    
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Review period   

The furore generated when the latest discount rate was set in 2017 was caused by 

the fact that the rate had not been reviewed for 15 years, and was far too high for 

most of that time. The reduction was, as a result, dramatic. All stakeholders should 

be able to agree that the sensible way forward is a review every three years, with the 

option of intermittent reviews inbetween.     
   

Standard adjustments   

We welcome the inclusion of standard adjustments on the face of the Bill. Again, the 

need for transparency should be something about which all stakeholders ought to be 

able to agree.   
   

Following our discussions with IFAs, however, we are concerned that the 0.5 per 

cent allowance for the impact of taxation and cost of investment advice and 

management is too low. We also suggest that the 0.5 per cent suggested as a 

general margin requires further examination if the risk of under-compensation is to 

be minimised.   
   

We recognise, as the financial memorandum to the Bill asserts, that calculation of 

investment costs and (especially) tax is not an exact science. According to Richard 

Cropper, an IFA at Personal Financial Planning Ltd:   
   

“With regard to investment costs, financial advice…is made up of financial planning 

advice, and investment management. Suitable independent advice and investment 

management will incur a charge of between 1.5% and 2% per annum. As a result, 

the impact of advice costs has been materially under-estimated.”   
   

In an independent briefing for APIL, Mr Cropper goes on to say that the impact of 

taxation is impossible to estimate accurately in advance as it depends on many 

factors, all of which change over time, and some of which change day by day. On 

that basis, he says the allowance for investment advice and tax is “almost certainly 

bound to be too little.”   
   

We recognise, of course, that the three year review period presents an opportunity to 

change the way the standard adjustments will be calculated. Our concern is that 

three years can be a long time if those figures are not accurate. Even in this notional 

portfolio where the majority of investment is relatively low risks, the impact of inflation 

can be considerable and risk negating many of the benefits of the portfolio. For 

example, in certain categories (or „heads‟) of damage, such as the cost of future 

care, and calculation of loss of future earnings, the rate of inflation is higher than the 

normal rate. If, as the financial memorandum states, the purpose of the adjustments 

is to reduce the probability of undercompensation, the figures need to be accurate 

and, we suggest that further investigation is advisable.   
   

Ends   
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  

DAMAGES (INVESTMENT RETURNS AND PERIODICAL PAYMENTS)  

(SCOTLAND) BILL   

SUBMISSION FROM: Thompsons Solicitors  

SUMMARY AND INTRODUCTION  

In the broadest sense we support the intention behind the Bill. That is to say, we 

support the extension of the rules in relation to Periodic Payment Orders (PPOs) and 

we support the creation of the statutory basis of taking investments returns into 

account in awards for future losses.   

However, we disagree with the way that these objectives have been executed in the 

Bill. We have particular and significant concerns about the approach taken to 

investment rates. In our opinion the approach serves only to benefit the insurance 

industry. It disadvantages victims of accident, injury and disease. Perversely, it 

causes the most damage to the victims of the most serious injuries and diseases.   

The insurance lobby have been extremely vocal on this subject and many others for 

a considerable period of time. The Scottish Parliament and successive Scottish 

Governments have shown themselves to be fairly immune to the lobbying activities 

of the insurance industry, unlike the Parliament at Westminster. Indeed, the Scottish  

Government have brought forward progressive legislation aimed at rebalancing the 

“asymmetric relationship” in personal injury litigation (for example with the 

introduction of QOCS via the Civil Litigation (Expenses and Group Proceedings) 

(Scotland) Act 2017). It is with regret that I must suggest that the Bill as currently 

drafted runs contrary to the general policy approach of the Scottish Government and 

will make the asymmetrical relationship more asymmetrical.   

It is noteworthy I think, that the same organisations tend to provide written evidence 

in relation to Bills such as the current one and the aforementioned Civil Litigation Bill. 

Personal injury litigation is particularly adversarial and the divide in the opinions 

between these organisations tend to reflect that adversarial approach in the evidence 

given. The evidence submitted in relation to this bill is slightly different in that 

evidence has been submitted by 3 neutral parties. They are Professor Victoria Wass, 

Personal Financial Planning Ltd and the Institute and Faculty of Actuaries. All 3 of 

those neutral contributors have significant concerns about the approach that the bill 

takes in relation to return on investment. All 3 express concerns about the fact that 

the hypothetical portfolio reflects the attitude of a cautious investor. All 3 express the 

view that the approach should be one of a risk free investor. I agree completely with 

that position and suggest that because the evidence is being given by entirely neutral 

parties a significant weight should be placed on those views.   

A CAUTIOUS INVESTOR  

The approach that the Bill takes effectively defines those who receive compensation 

from personal injury claims as investors and as financial risk takers. As I will explain 

below, it goes further than that. The Bill as currently drafted forces victims of a 
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serious accident to become an investor and risk taker irrespective of their personal 

views on risk.   

Thompsons Solicitors reject entirely that classification of victims and oppose 

fundamentally the consequence of the bill forcing all victims of serious personal 

injury to become investors.   

Victims of personal injury are just that – victims. They have suffered injury as the 

result of negligence/breach of duty with another party. By law they are entitled to 

restitution; to receive a level of compensation that will put them back into the position 

that they would have been but for the accident. A victim of personal injury should not 

need to do anything to achieve restitution. Yet, as the Bill is currently drafted, a victim 

will not achieve restitution unless they invest the compensation that is awarded to 

them and they invest the money in a way that carries a risk. This is inherently wrong 

and in fact runs entirely contrary to the notion of restitution.   

An injured party should receive a sum of money that provides restitution without the 

injured person having to take any risk whatsoever. Investment rates should of course 

be taken into account but it should be assumed that any investment would be a no 

risk investment because we, as society, should not ask victims to take any financial 

risk with their compensation. That is particularly the case when, as is the 

consequence of the Bill as currently drafted, the victim is only being asked to take a 

risk with their compensation to save insurance companies money. There is 

something quite morally bankrupt with that picture.   

I would therefore strongly argue that the model should be based on the assumption 

that the victim of personal injury need only adopt a no risk approach to investment.  

The fact that some victims may take a different approach to risk and secure a higher 

return is irrelevant. Indeed, even if it was true to say that the vast majority of victims 

would take such an approach is irrelevant. The insurance lobby and the policy 

memorandum seem to suggest that such circumstances results in “over 

compensation”. Such a view is simply incorrect. It actually discriminates against 

victims of serious injury as compared to individuals who are working and earning an 

income through employment. Employees have a guaranteed wage. They choose 

how to spend that income. Some choose to invest a portion of their income and 

indeed those who invest are commended for doing so by politicians. However, there 

is no requirement for employees to invest their money and accordingly to take any 

risk with their money. It is a matter entirely for them. However, as the Bill is drafted, 

the choice that is open to employees to invest or not is no longer open to victims. 

Unless they invest their money in a cautious portfolio they will be at a financial 

disadvantage.   

NO RISK INVESTMENT  

I firmly believe that the victims of personal injury should only be required to adopt a 

no risk approach to investment. There seems to be some controversy around ILGS. 

That issue is however in many ways a red herring. The issue of paramount 
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importance is a political one: whether or not the victims should be expected to a 

cautious or no risk approach to investment.   

If there is a problem with ILGS providing a sufficiently stable rate of return for the 

purpose of basing the discount rate then a solution must be found to this problem 

rather than abandoning the concept that lies at the heart of Wells –v- Wells. The 

current approach in the Bill throws the baby out with the bath water.   

If the concern according to paragraph 14 of the policy memorandum is that victims 

may be under compensated using rates based on ILGS then two solutions may 

present themselves. Firstly, an alternative no risk model must be found. The financial 

markets may have moved on but it simply cannot be correct to say that financial 

advisers are not offering no risk investment models. Further research on this issue is 

required. Secondly if the problem is under compensation then this can simply be 

reflected in the discount rate. The calculation for the award of damages should be 

based on ILGS minus an additional percentage to reflect this risk. Such a calculation 

cannot be beyond the wit of governmental actuaries.   

We have various other concerns with the drafting of the bill all of which will fly away if 

the no risk approach I and others have advanced is adopted. For completeness I 

should set out those concerns here as an alternative argument.  

THIRTY YEAR INVESTMENT PERIOD  

I am unsure why that figure is considered the appropriate one and the impact it may 

(in over and under compensation) for victims of fatal diseases with short lifespans, 

such as mesothelioma victims, or young children who suffer significant catastrophic 

injury, where the financial loss for a period significantly longer than 30 years.   

THREE YEARLY REVIEW AND THE IMPACT UPON LITIGATION CONDUCT  

I share this concern. I would suggests that the solution here is for the new rate only 

to apply to court actions raised after the investment rate changes. In other words, the 

rates to be used when a case is being settled or an award handed down by a judge 

should be the rate at the time that the case was litigation irrespective of whether or 

not the rate subsequently changed during the course of the litigation.   

0.5% ADJUSTMENT FOR INVESTMENT AND MANAGEMENT FEES  

In my experience this is lower than the market rate. More evidence is required on this 

subject and the adjustment needs to be increased.  

UK GOVERNMENT ACTUARY  

   

I am extremely surprised with the current position in the Bill. it runs contrary to the 

majority of the consultation responses. The reality is that the setting of the discount 

rate is a quasi-political decision and, in the context of the governmental actuary, by 

someone fulfilling a quasi-governmental role. Given the very different views that the 
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Scottish Government and Scottish Parliament have taken to Westminster in respect 

of important issues surrounding civil justice I simply cannot understand the current 

position. At the very least, I think that a full explanation should be given for the 

decision. I would, however, like the vast majority of the consultation responses, 

suggest that the Scottish Government should appoint its own expert or expert panel.   
   

We finally have two comments in relation to PPOs that are freestanding from all of 

the comments above about the investment rate of return.   
  

COMPULSORY PPOs  

   

I have acted for Scottish people of suffered catastrophic injury in circumstances 

where they have had to pursue claims in England. From that experience I know that 

for victims of serious injury it can be extremely distressing to have a PPO forced 

upon them without their consent. Securing compensation in a case of catastrophic 

injury is normally a very long and arduous process. Victims of catastrophic injury feel 

empowered by their compensation. Being told that a significant proportion of their 

compensation must be converted into a PPO can destroy that sense of 

empowerment. It can create the sense that the wrongdoer has “had a win” at the 

very last moment. The entirely understandable view that some victims hold is that a 

PPO results in the insurer “keeping their compensation” which the insurer adds to its 

enormous investment fund. Consequently the victims see their damages as being 

used to “make the insurance company” far more money from than the victim would 

have been able to achieve and in fact more than the victim will receive by way of 

PPO payments.  
   

I fully recognise that PPOs are a good thing but not in all circumstances. For the 

reasons set out in the preceding paragraph I would submit that they should only be 

used where the pursuer consents.   
   

REVIEW OF PPO WHEN CIRCUMSTANCES CHANGE  

   

I have no concerns with the general principal here. I however think that it is important 

to recognise that this will involve the claimant going through additional court 

processes for which they will require legal representation. The principles of Qualified 

One Way Cost Shifting that are now enshrined in the 2017 Act should apply to PPO 

reviews such that the pursuer will not be exposed to the risk of defenders‟ costs if 

they fail to prevent an attempt to reduce the PPO or fail in an attempt of their own to 

increase a PPO unless their conduct amounts to an abuse of process.   
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