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Prescription (Scotland) Bill: DPLRC request for written evidence  
 
 
Thank you for your letter of 29 March seeking the views of Registers of Scotland 
(RoS) on the law of prescription as it applies to registration issues within our 
responsibility. 
 
RoS currently hold 19 public registers, including our two main property registers: the  
deeds based General Register of Sasines which is gradually being replaced by the 
newer map based Land Register.  
 
Schedule 3 of the Prescription and Limitation (Scotland) Act 1973 provides that real 
rights of ownership and the rights of tenants under registrable leases are specifically 
excluded from the types of rights where the 5 and 20 year prescriptive periods under 
the Act apply.  Consequently the Keeper has no direct role in relation to the operation 
of negative prescription in terms of the ownership of land and property.  
  
In certain circumstances it may however be necessary for the Keeper to consider the 
effect of negative prescription as regards its potential to extinguish certain ancillary or 
subordinate property rights, such as servitudes of access or the rights of lenders 
under a mortgage.  For example, it is possible for a secured debt to be discharged by 
the operation of negative prescription if no steps have been taken by a debtor to pay 
interest on the money owed, and the creditor has not sought to recover the debt for a 
period of more than 20 years. However it would be most unusual for a creditor not to 
take action to enforce the obligation in the security to recover the debt. Accordingly, 
the discharge of a security by the operation of prescription will be extremely rare. As 
an off-register event over which the Keeper would have no knowledge or locus, it 
would fall to an applicant by means of a subsequent application or a request for 
rectification to advise the Keeper that this is the case. 
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Negative prescription has implications for the Keeper’s obligation to pay 
compensation under the Land Registration etc. (Scotland) Act 2012. Accordingly 
paragraph 18 of Schedule 5 to the 2012 Act introduced amendments to the 1973 Act 
providing that claims under section 84 of the 2012 Act (compensation in 
consequence of rectification) prescribe after 5 years but claims under section 77 
(breach of warranty) and section 94 (loss as result of realignment) do not and are 
therefore subject to negative prescription. 
 
As regards the Register of Inhibitions and Adjudications, section 161 of the 
Bankruptcy and Diligence etc. (Scotland) Act 2007 provides that the period of 
negative prescription as set out in section 8(1) of the 1973 Act applies to inhibition. 
That means that an inhibitor can have a deed granted in breach of an inhibition 
reduced for a period of up to 20 years following the date of delivery of that deed.  
 
As regards positive prescription, section 43 of the 2012 Act provides that a deed 
granted by a party who is not the true owner and which would otherwise be invalid is 
capable of registration in the Land Register. The provisions provide tight guidelines 
for the acceptability of such deeds and require applicants to satisfy the Keeper that 
requisite examination of title has been carried out and that reasonable attempts to 
identify a true owner have been made.  In addition, where no proprietor can be 
identified, section 45 requires the Keeper to notify any person who appears to the 
Keeper able to take steps to complete title as proprietor; and section 44 ensures that 
any such title is flagged as provisional for the duration of the 10 year positive 
prescriptive period specified in section 1 of the 1973 Act. 
  
In terms of notification more generally, section 40 of the 2012 Act places a 
requirement on the Keeper to notify both the granter as well as the applicant on 
acceptance of a deed submitted for registration in the Land Register.  
 
The Land Register application form (both the printable hard copy and the electronic 
version available through our online services portal) invites those submitting the 
application (typically the solicitor on behalf of their client) to provide e-mail addresses 
for the purpose of this notification.   The current version of the form includes 4 fields 
which means that both the granter and grantee can be notified in addition to their 
respective solicitors.   
 
As regards the notification itself, an e-mail is issued to all of the addresses provided 
on completion of the registration. Similar notifications are also provided on initial 
receipt of the application or in the event of rejection. For sale transactions the e-mail 
provides a link to a downloadable view of the title sheet which in turn includes a copy 
of the title plan therefore providing the solicitor and their client with an opportunity to 
review the registration including the extent of the property. 
 
In conclusion, the current legislation provides a clear statutory framework with explicit 
timeframes insofar as its provisions impact on the operation of the registers under the 
Keeper’s control.  I understand that the Public Audit and Post Legislative Scrutiny 
Committee will be scrutinising the Land Registration etc. (Scotland) Act 2012 to 
consider whether it is operating as intended and it would of course be open to them 
to consider the provisions of the 2012 Act relating to prescription as part of that 
review. 
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I hope that this information will be of assistance to the Committee. 
 
Yours sincerely 
 
 
 
 
 
Janet Egdell 
Operations Director and Accountable Officer 
 


