
31 July 2018 

Graham Simpson 
Convener 
Delegated Powers and Law Reform Committee 
Room T1.01 
Scottish Parliament 
Edinburgh 
EH1 1SP 

By email: DPLR.Committee@scottish.parliament.uk 

Your ref:  
Our ref: L/1/2/7A 

Dear Mr Simpson, 

PRESCRIPTION (SCOTLAND) BILL: STAGE 1 

Thank you for your letter of 28 June 2018 in which your Committee seeks further information about 
our decision to include council tax and business rates as exceptions in section 3 in circumstances 
where the draft bill prepared for consultation at an earlier stage had not done so.  I am happy to assist. 

Although not specifically raised during our consultation on the Discussion Paper on Prescription, the 
following point was made to the Commission during the subsequent consultation on the working draft 
of the Prescription (Scotland) Bill.  A local authority submitted that the policy reasons which justified 
the exception of taxes payable to the Crown from the five-year prescription applied equally to taxes 
payable to local authorities.  We noted this contribution at paragraph 2.28 of our Report on 
Prescription (July 2017). 

We were persuaded by the argument.  Whether the issue is an obligation to pay tax due to the Crown 
or to pay tax due to a local authority, there is usually no doubt as to the validity and enforceability of 
such debts.  The debtors are under statutory obligations to make payments in settlement of amounts 
of taxation due but, for a variety of reasons, have not done so.  The relevant collecting authorities (the 
Crown and local authorities) have similar statutory duties to recover such debts and have the ability to 
apply special provisions for enforcement by diligence and by summary warrant procedure. 

Having given the issue careful consideration, we concluded that, in policy terms, as an exception from 
the five-year prescription was justified in respect of any obligations to pay taxes recoverable by the 
Crown, such an exception was equally justified in respect of any obligations to pay taxes recoverable 
by local government.  This would maintain the existing position which is that both taxes payable to the 
Crown and taxes payable to local government are regarded as falling outside the scope of the five-
year prescription. 

Accordingly, we recommended that the rules on prescription of obligations to pay both kinds of taxes 
should be the same.  The draft Bill appended to the Commission’s Report therefore excluded 
obligations to pay both kinds of taxes from the five-year prescription. 

We recognise that there may be some who do not agree with our recommendation.  The issue is 
obviously one of policy and, accordingly, there is room for different views; such is sometimes the case 
with law reform proposals.  It was our judgement that the limited exceptions from the five-year 
prescription as set out in the Prescription (Scotland) Bill, including the exception of any obligation to 
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pay council tax or non-domestic rates to local authorities, were principled exceptions based on sound 
policy.  Of course, it is for the Scottish Parliament to decide ultimately on the terms of any legislation 
on the point. 

I do hope that the above information will be of assistance to the Committee in its further deliberations 
on the Bill. 

On a separate matter, we note recommendation 73 by the Committee in the Stage 1 Report on the 
Prescription (Scotland) Bill published on 14 June 2018.  The recommendation relates to our 
consultation processes. 

Open consultation and engagement with civic society, members of the public, and relevant 
organisations and businesses are at the core of the Commission’s task of preparing recommendations 
for reform of the law.  We regard engagement and consultation responses as key to our work.  Views 
and comments from consultees assist greatly in exposing the issues, both policy and legal, and in 
assessing the weight of opinion in favour of reform and the options for reform.  This process is 
essential in testing and enhancing the quality of our recommendations and the draft Bill in a final 
report on any project. 

At the Commission we have procedures in place to ensure that engagement and consultation are 
carried out widely and effectively, enabling those with an interest in the area of the law in question to 
put forward their views and comments.  Many of our law reform projects have an advisory group 
reflecting the interests of the relevant stakeholder community.  By way of example, earlier this year 
Mr Mike Dailly kindly agreed to become a member of our advisory group on the heritable securities 
(mortgages) project following a helpful scoping meeting which the project team had at the Govan Law 
Centre. 

We keep these consultation processes under regular review, and will continue to do so. 

Recently we have enhanced our engagement and consultation processes, by consulting not only by 
way of publishing a discussion paper, but also when appropriate publishing for comment a working 
draft of a Bill.  On a number of occasions this has produced useful comments on the proposed 
provisions, which has enabled us to refine the proposals for the final report and Bill. We have also 
made increasing use of social media: the Twitter account for the Commission now has more than 
3,700 followers and we have a YouTube channel. 

If it was of interest or assistance to the committee I would be happy to meet you, your colleagues and 
your officials to explain more about the Commission and how we work and to address any questions 
you might have.  We are very keen to help and to engage with your committee in any way that we can, 
with a view to strengthening and improving the work of law reform in Scotland. 

Yours sincerely, 

 


