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10 May 2018 
Dear Christina, 
 
The Delegated Powers and Law Reform Committee is currently undertaking stage 1 
scrutiny of the Prescription (Scotland) Bill. This is a Scottish Law Commission (SLC) 
bill with the aim of amending the law relating to the extinction of civil rights and 
obligations by the passage of time.  
 
The Bill concerns negative prescription. Negative prescription establishes a time-limit 
within which a person who is aggrieved must raise their claim in court. If the time-
limit is missed, the ability to pursue the claim is lost, because the right or obligation is 
extinguished once the prescriptive period has expired 
 
I am writing to you because some issues have arisen as part of the Committee’s 
stage 1 inquiry that may be of interest to the Equalities and Human Rights 
Committee.  
 
Background information 
 
The Prescription (Scotland) Bill implements the legislative recommendations 
contained in the SLC’s Report on Prescription (SLC No 247; July 2017). That Report 
made recommendations to address a number of issues within the law of negative 
prescription, which have caused or could cause difficulty in practice, and to increase 
the clarity, certainty and fairness of provisions. The Bill therefore makes several 
technical amendments to the Prescription and Limitation (Scotland) Act 1973, in 
relation to negative prescription only. The SPICe Briefing on the Bill is available here. 
 
The Policy Memorandum accompanying the Bill, explains that it includes provision to 
extend the five-year prescription to all statutory obligations to make payment. 
Exceptions to this five-year rule include: 
 

 obligations to pay taxes and duties recoverable by the Crown; 

http://www.parliament.scot/S5_Delegated_Powers/SB18-22.pdf
http://www.parliament.scot/Prescription%20(Scotland)%20Bill/SPBill26PMS052018.pdf
http://www.parliament.scot/Prescription%20(Scotland)%20Bill/SPBill26S052018.pdf


 

 

 
 
   

 council tax and non-domestic rates; 

 sums recoverable under specified social security and tax credit legislation, 
and 

 child maintenance support. 
 
These exceptions are set out in section 3. These areas would, therefore, remain with 
the scope of twenty-year prescription. This would mean that, for example, the 
Department of Work and Pensions would be able to recover an overpayment of a 
reserved social security benefit for a period of 20 years. Furthermore, the Committee 
has heard evidence that there is a discrepancy between the Scottish approach to the 
recovery of council tax and the six year period that applies in England and Wales. 
There are also differences in the way in which council tax and non-domestic rates 
debts are recovered in England and Wales to the system that operates in Scotland, 
for example the use of Liability Orders and Summary Warrants respectively. 
 
Standing Order Rules relating to Scottish Law Commission Bills 
 
The Parliament’s Standing Orders establish the criteria for regarding a bill as a 
Scottish Law Commission Bill. Rule 9.17A requires an SLC bill to comply with certain 
criteria determined by the Presiding Officer. The most relevant criterion in relation to 
this particular bill and the issues raised during the Committee’s evidence gathering is 
that: “there must be a wide degree of consensus amongst key stakeholders about 
the need for reform and the approach recommended”. 
 
The Committee heard evidence that the SLC’s consultation process resulted in wide 
support for the reform of negative prescription. Furthermore, the Scottish 
Government’s more limited consultation process did not uncover any concern about 
the proposed reform. However, the Committee also heard evidence that these 
consultation processes had not explored the impact of the proposed reform with 
welfare rights organisations. 
 
DPLR Committee Concerns 
 
The Committee has heard evidence from welfare rights organisations and other 
consultees (such as the Department for Work and Pensions and academics) which 
suggest that there may be merit in a wider scrutiny process. It would appear that 
some of the issues raised fall within the remit of the Equalities and Human Rights 
Committee. For example: 
 

 the broader equalities and human rights aspects of the prescription periods 
set out in the Bill, and 

 the suggestion that the definition in the 1973 Act of “legal disability” (which 
has the effect of stopping five-year prescription from running) as 
“unsoundness of mind” should be amended to reflect language used today. 

 
The Committee is of the view, therefore, that it would be helpful to consult your 
Committee on the policy implications of the Bill.  
  



 

 

 
 
   

What the Committee is looking for 
 
Specifically, the Committee would like to seek your Committee’s views on whether 
you have anything to add to the Committee’s deliberations on these issues. 

 
While the Stage 1 deadline is Friday 15 June, the Committee is currently discussing 
a possible extension to this date. While we don’t want to constrain any comments 
you would like to make, given the current timetable, the Committee would welcome 
your views by close of play on Thursday 31 May. 
 
As some issues arising in evidence may also be of interest to the Local Government 
and Communities Committee (in relation to Council Tax), the Social Security 
Committee (in relation to matters relating to reserved and devolved social security 
benefits, and debt recovery policies), and the Justice Committee (in relation to the 
consultation process for Scottish Law Commission bills), I have written in similar 
terms to the Conveners of each committee. 
 
Yours, 

 
Graham Simpson MSP 
Convener of the Delegated Powers and Law Reform Committee 
 
 

  
 


