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23 January 2018 
Dear Presiding Officer, 
 
Thank you very much for sharing the Secretary of State’s correspondence of 16 
January 2018 with my committee. The Committee considered the Secretary of 
State’s letter at its meeting on 23 January and agreed the contents of this letter. 
 
The focus of the Committee’s consideration was the questions set out at Annex A. 
These questions invite views on amendments to the European Union (Withdrawal) 
Bill ("the Bill") agreed at Committee Stage in the House of Commons, in particular 
the amendments in relation to explanatory material and sifting. These are issues the 
Committee explored in its report on the Legislative Consent Memorandum for the Bill 
and are of significant interest to the Committee. 
 
While the Committee is grateful for the opportunity to consider the amendments, it is 
conscious that they raise issues that are likely to be of interest to other committees. 
It is likely that other committees, and indeed the Parliament as a whole, will return to 
these matters before the Bill concludes its passage in the UK Parliament. The 
Committee's conclusions below are, therefore, provisional and set out principles 
arising from its previous consideration rather than a definitive view.  
 
Explanatory material 
The Committee recognised in its report that there is a need for additional explanatory 
material to be provided with instruments arising out of the Bill.  The Committee 
recommended at paragraph 137 of its report that instruments should be 
accompanied by the following information: 
 



 

 

 
 
   

 An explanation of the existing EU law, 

 The reasons for and effect of the proposed change 

 A summary of the consultation carried out, 

 A statement explaining why the Minister considers the change appropriate (or 
necessary), 

 An indication of how the instrument should be categorised in relation to the 
significance of the change proposed, 

 The effect of the instrument in relation to Scotland. 
 
The amendment agreed at Committee Stage in the Commons on explanatory 
memoranda meets some of the requirements set out in the Committee’s report. The 
Committee would, therefore, support in principle an amendment to the Bill to place a 
requirement on the Scottish Ministers to provide such accompanying information 
when bringing forward Scottish statutory instruments under the Bill.  
 
However, the Committee has not come to a definitive view on what the 
accompanying information should be. In the short timeframe in which a response has 
been sought, the Committee has not had an opportunity to consider whether the 
accompanying information set out in the amendment meets its requirements. The 
Committee is, therefore, not yet in a position to offer a final view on what that 
information should be. The Committee expects to return to this issue during the 
course of the Bill’s consideration and would welcome the opportunity to discuss the 
prospect of an amendment to the Bill further. 
 
In addition to considering the provisions that should apply to the Scottish Ministers 
when bringing forward Scottish statutory instruments under the Bill, the Committee 
has considered the Parliament's scrutiny role when UK Ministers make statutory 
instruments on devolved matters. Scottish Parliament and Scottish Government 
officials are continuing to consider this. In principle, the Committee would support a 
provision that would require the explanatory material for such UK statutory 
instruments to include details of the consultation undertaken with the Scottish 
Ministers and whether they have consented to devolved matters being addressed by 
UK statutory instrument. 
 
Sifting 
In its report, the Committee concludes that the Parliament’s procedures are robust 
and sufficiently flexible to enable effective scrutiny of instruments irrespective of the 
procedure attached to them. Accordingly, the Committee does not think it is 
necessary to pursue an amendment to establish a sifting committee for the Scottish 
Parliament.  
 
Instruments made under the joint procedure 
In principle, the Committee would support the application to statutory instruments 
made under the joint procedure of any requirements agreed for explanatory material, 
but not for a sifting process in keeping with our view as set out above. The 
Committee has limited information on the circumstances in which this joint procedure 
is likely to be used and, again, expects to return to this issue before coming to a final 
view.  
 
 



 

 

 
 
   

 
Other matters 
A view is also sought on the "made affirmative" procedure. This is a procedure 
currently only available to UK Ministers under the Bill. In its report, the Committee 
concluded that there could be merit in such a procedure being available to the 
Scottish Ministers. The Committee could see instances where such a procedure may 
be required. On the other hand, the Committee would not want to see this procedure 
used injudiciously and would welcome the Scottish Government’s view on whether it 
would wish to have this procedure. 
 
Finally, the letter mentions certain technical amendments which the Bill currently 
makes to the Interpretation Act 1978 (the legislation which governs interpretation of 
Acts of Parliament). A view is sought on whether similar modifications should be 
made to the Interpretation and Legislative Reform (Scotland) Act 2010, which 
governs interpretation of Acts of the Scottish Parliament (ASPs). 
 
The Committee considers that there is likely to be a need to make similar changes to 
the legislation which provides for interpretation of ASPs and Scottish statutory 
instruments. However it wishes to consider further the specific changes proposed 
before recommending amendments to the Bill in this area. 
 
A copy of this letter will also be sent to the Convener of the Finance and Constitution 
Committee. 
 
 
Yours,  
 

 
 
Convener of the Delegated Powers and Law Reform Committee 


