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Justice Committee
17™" Meeting, 2015 (Session 4), Tuesday 26 May 2015
Prisoners (Control of Release) (Scotland) Bill

Note by the clerk

Purpose

1.  This paper provides some background information in advance of the Committee’s
latest evidence session with the Cabinet Secretary for Justice on the Prisoners (Control of
Release) (Scotland) Bill, including written submissions received on the Scottish
Government’s amendments to the Bill at Stage 2.

Background

2. The Bill contains provisions relating to the release of offenders serving custodial
sentences. It would in particular end automatic early release for: (a) sex offenders
receiving determinate custodial sentences of four years or more, and (b) other offenders
receiving determinate custodial sentences of ten years or more."

3. Following the final evidence session on the Bill at Stage 1, the Cabinet Secretary
wrote to the Committee advising that the Scottish Government would bring forward
proposals at Stage 2 to:

e extend the provisions ending automatic early release to all long-term prisoners
(i.e. all offenders given a determinate sentence of four years or more), and

e ensure that all long-term prisoners are, on release from prison, subject to a
minimum period of compulsory supervision in the community.2

4. The Committee took further evidence on these proposals from a range of witnesess
on 24 February® and from the Cabinet Secretary on 3 March, before reporting* at Stage 1
on 19 March. At that time, the Committee expressed an interest in taking further evidence
on the amendments intended to give effect to the proposals once lodged and before being
formally considered at Stage 2.

Scottish Government amendments

Amendment 1 (and consequential amendment 4)

5. The Scottish Government lodged amendments to the Bill at Stage 2 on 14 May.
These are attached at Annexe A. Amendment 1 is intended to give effect to the Scottish
Government’s proposals on extending provisions ending automatic release and on

' The Bill would also allow the Scottish Prison Service to release sentenced prisoners up to two days early
where this would assist with community integration. As there was broad support for these provisions
amongst witnesess and Committee members at Stage 1, they are not being revisted at this evidence
session.

2 http://www.scottish.parliament.uk/S4_JusticeCommittee/Inquiries/20150203_CSfJ_to_CG_AER_announcement.pdf
®On 24 February, the Committee took evidence from Howard League Scotland; Positive Prison? Positive
Futures; Risk Management Authority; Scottish Prison Service; Social Work Scotland; Victim Support
Scotland, Professor Fergus McNeill, University of Glasgow, and Professor Cyrus Tata, University of
Strathclyde.

* Justice Committee’s Stage 1 report on the Prisoners (Control of Release) (Scotland) Bill.
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compulsory supervision (although amendment 4 would make consequential changes to
the Long Title of the Bill if amendment 1 was agreed to). The Cabinet Secretary wrote to
the Committee on 19 May with details of the financial implications and policy explanation if
amendment 1 were to be agreed to. This letter is attached at Annexe B.

Amendments 2 and 3

6. The Scottish Government has lodged amendments 2 and 3 in response to concerns
raised by the Delegated Powers and Law Reform Committee (DPLR) at Stage 1 regarding
the delegated power in the Bill. The Cabinet Secretary wrote to the DPLR Committee on
14 May with further explanation of these amendments. This letter is attached at Annexe C.

Future Committee consideration

7. The Committee has agreed to take evidence from the Cabinet Secretary on
amendment 1 on 26 May and then from Professor Fergus McNeill from the University of
Glasgow and Professor Cyrus Tata from the University of Strathclyde on 27 May.

8. To inform these evidence sessions, the Committee sought written comments on
amendment 1 from previous witnesses on the Bill at Stage 1. Responses have been
received from Positive Prison? Positive Futures, Dr Monica Barry of the University of
Strathclyde, Professor Dr Cyrus Tata, the Risk Management Authority and Howard League
Scotland, and are attached at Annexe D.

9. The Committee will consider these and any other amendments to the Bill lodged as
part of the formal Stage 2 process on 2 June.

Next steps
10. The Committee is invited to refer to the amendments at Annexe A and written

comments received at Annexe D, before taking evidence from the Cabinet Secretary on
26 May.



JIS4/15/17/1

ANNEXE A

Prisoners (Control of Release) (Scotland) Bill — Stage 2
Section 1

Michael Matheson
In section 1, page 1, line 8, leave out subsection (2) and insert—
<(2) Insection 1—
(a) after subsection (1) there is inserted—
“(1A) Subsections (2) and (2A) apply as follows—

(a) subsection (2) applies in relation to a long-term prisoner who is serving a
sentence imposed before the day on which section 1 of the Prisoners (Control
of Release) Scotland Act 2015 comes into force,

(b) subsection (2A) applies in relation to a long-term prisoner who is—

(i) serving a sentence imposed on or after the day on which section 1 of the
Prisoners (Control of Release) Scotland Act 2015 comes into force, and

(i) not subject to an extended sentence within the meaning of section 210A
of the 1995 Act.

(1B) For the purpose of subsection (1A), a sentence specified on appeal in substitution for
a sentence imposed earlier is to be regarded as imposed when the earlier sentence was
imposed.”,

(b) after subsection (2) there is inserted—

“(2A) As soon as a long-term prisoner has only 6 months of the prisoner’s sentence left to
serve, the Scottish Ministers must release the prisoner on licence unless the prisoner
has previously been so released in relation to that sentence under any provision of this
Act.”>

Section 3

Michael Matheson

In section 3, page 2, line 17, leave out subsection (3)

Michael Matheson
In section 3, page 2, line 17, at end insert—

<( ) An order under subsection (2) bringing section 1 into force may amend section 1(1A) of the
Prisoners and Criminal Proceedings (Scotland) Act 1993 Act so that, instead of referring to the
day on which section 1 comes into force, it specifies the date on which section 1 actually
comes into force.>

Long Title

Michael Matheson

In the long title, page 1, line 1, leave out from <end> to <sentences> in line 2 and insert <amend the
rules as to automatic early release of long-term prisoners from prison on licence>
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ANNEXE B

Correspondence from the Cabinet Secretary for Justice to the Convener of the
Justice Committee on amendments to the Prisoners (Control of Release) (Scotland)
Bill

You will be aware that | have lodged Stage 2 amendments to the Prisoners (Control of
Release) (Scotland) Bill. These amendments follow on from the Scottish Government
announcement of 3 February about expanding the coverage of the Bill to end the current
system of automatic early release for all long-term prisoners. This announcement also
included a commitment to respond to concerns raised during Stage 1 scrutiny about the
issue of cold release into the community of long-term prisoners.

Specifically, the amendments provide:

e for the ending of the current system of automatic early release for all long-term
prisoners;

e ensure a mandatory period of licence condition supervision of 6 months for all long-
term prisoners leaving custody;

e place on the face of the Bill suitable transitional provision for the coming into force
of the provisions; and

e make a minor adjustment to the long title of the Bill.

In your Stage 1 report, you asked that the Scottish Government provide information ahead
of Stage 2 on the financial implications and a policy explanation for our amendments.
Appendix A (financial implications) and Appendix B (policy explanation) to this letter
contains the information requested.

Further to my evidence to the Committee in March, Appendix C provides an update on
progress towards the recommendations contained in the McLeish Prisons Commission
report.

| hope this is helpful and look forward to appearing before the Committee on Tuesday
26 May to give evidence ahead of the formal Stage 2 consideration of the amendments on
Tuesday 2 June.

Michael Matheson
Cabinet Secretary for Justice
19 May 2015
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Appendix A - financial implications of SG Stage 2 amendments

INTRODUCTION

1. Scottish Government amendments at Stage 2 will, if approved, end the current system of
automatic early release at two-thirds point of sentence for all long-term prisoners and they will also
introduce a mandatory minimum period of 6 months supervision as part of a prisoner’s sentence for
all long-term prisoners leaving custody where an extended sentence has not been imposed.

ENDING CURRENT SYSTEM OF AUTOMATIC EARLY RELEASE FOR ALL LONG-
TERM PRISONERS

Costs on the Scottish Administration

The Scottish Prison Service

2. In order to estimate the financial impact the policy will have on the SPS, assumptions are
required to be made relating to calculating how much longer prisoners will spend in custody as,
although the prisoners affected by the policy will no longer receive automatic early release at the
two-thirds point of sentence, such prisoners can still be considered for discretionary early release by
the Parole Board. While it is likely that some prisoners affected by the reforms will now spend
almost all of their sentences in custody due to the risks they pose to public safety (subject to release
into the community through the mandatory period of six months supervision for those without an
extended sentence), some prisoners will, though no longer receiving automatic early release, likely
still be authorised for release through discretionary early release by the Parole Board. The estimates
provided should be considered within this context and within the assumptions detailed below.

3. Itis estimated that, once the Bill’s provisions are in force, the eventual long-term impact will
be to increase the average daily prison population by about 370.

4.  The modelling used in arriving at an estimate of an increase in the average daily prison
population of 370 assumes that sex offenders affected by the ending of automatic early release will
generally likely serve almost all of their sentence in custody following the reforms being
implemented. The Scottish Government considers that this is a reasonable assumption to make as it
is based on considering the data for discretionary release at the halfway point of sentence for sex
offenders receiving sentences of four years or more which shows that 88% of sex offenders do not
receive discretionary early release and 12% do receive discretionary early release.

5. The modelling also assumes that the other offenders affected by the ending of automatic early
release will generally serve an increased proportion of their sentences in custody following the
reforms being implemented, but some will still receive discretionary early release during their
sentence. The Scottish Government considers that this is a reasonable assumption to make as it is
based on considering the data for discretionary release at the halfway point of sentence for non-
sexual offenders receiving sentences of four years or more which shows that 59% of these offenders
do not receive discretionary early release at the halfway point of sentence and 41% do receive
discretionary early release.

6. In order to test the potential impact of varying these assumptions, the Scottish Government
considered two other scenarios. Firstly, an assumption could be made that non-sexual offenders
receiving four years or more not being released at the halfway point of sentence would serve almost
all their full sentence in custody following the reforms. This would mean the estimated impact on
the average daily prison population would rise to around 450. Alternatively, if an assumption was
made that a proportion of sex offenders receiving four years or more not released at the halfway
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point of sentence will be released before the expiry of their sentence, this would mean the estimated
impact on the average daily prison population would fall to around 340. These could be considered
as possible high/low scenarios, though as explained above the Scottish Government considers that
the central estimate of 370 is more plausible.

7. The impact on the prison population will build up over time as more prisoners receive
sentences affected by the policy, with no impact in years one and two of implementation before
numbers begin to rise and an eventual steady state of an increase of 370 in the average daily prison
population is reached by year 13 after implementation.

8.  The Bill’s provisions will not affect prisoners who have already been sentenced and are
already in custody when the provisions come into force. Therefore, the first impact of the policy on
prisoner numbers will fall on an offender who receives a sentence of 48 months and who is still in
custody at the 32 months point of sentence (i.e. the two-thirds point of sentence where they
previously would have received automatic early release). If it is assumed for the purposes of this
document that the provisions are in force in April 2016 and such an offender happens to be
sentenced in April 2016, the first prisoner directly affected by the reforms would be in about
December 2018.

9.  The table below gives a breakdown of the estimated impact on prison numbers over time.
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CUMULATIVE IMPACT OF ENDING CURRENT SYSTEM OF AUTOMATIC
EARLY RELEASE FOR LONG-TERM PRISONERS - ADDITIONAL PRISON

NUMBERS*
Year Sex offenders sentenced Non-sex offenders Total
to 4 years or more sentenced to 4 years or
more
2016/17 0 0 0
2017/18 0 0 0
2018/19 0 0 0
2019/20 20 80 100
2020/21 30 130 160
2021/22 50 190 240
2022/23 70 210 280
2023/24 70 230 300
2024/25 80 250 330
2025/26 90 260 350
2026/27 90 260 350
2027/28 90 270 360
2028/29 90 270 360
2029/30 90 270 360
2030/31 and 90 280 370
beyond
*Figures have been rounded to the nearest 10.
Currently about 12% of sex offenders serving sentences of 4 years or more receive discretionary early release at
the halfway point of sentence. For the purposes of these estimates, it is assumed that the remainder will now
serve their sentence in custody subject to the mandatory period of 6 months supervision on licence prior to the
end of sentence for those offenders without an extended sentence. Currently about 41% of non-sex offenders
receiving sentences of 4 years or more receive discretionary early release at the halfway point of sentence. For
the purposes of these estimates, it is assumed that one-third of the remainder will now receive discretionary
early release at the % point of sentence and the remaining two-thirds will serve their sentence in custody subject
to the mandatory period of 6 months supervision on licence prior to the end of sentence.
Due to difficulties in quantifying this from the available data, the estimated figures do not take into account the
impact of recalls to custody as a result of breach of licence conditions. The effect of levels of recall would be
likely to reduce the overall increase in prison numbers shown in the estimates as some prisoners who are
currently released at the two-thirds point are assumed to spend longer in custody following the reforms, even
though some will under the current arrangements breach their licence conditions upon release at the two-thirds
point and spend longer in custody in any event.
Due to difficulties in quantifying this from the available data, the estimated figures may not take into account all
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CUMULATIVE IMPACT OF ENDING CURRENT SYSTEM OF AUTOMATIC
EARLY RELEASE FOR LONG-TERM PRISONERS - ADDITIONAL PRISON

NUMBERS*

prisoners who receive two or more sentences which are to run consecutively and which become ‘single-termed’
under section 27(5) of the Prisoners and Criminal Proceedings (Scotland) Act 1993 where the single termed
sentence is four years or more.

10. In arriving at the estimates given above, the historical trends for the number of sentences
given for different offences have been used in order to assess the flow of prisoners entering custody
who will be affected by the reforms. This information is contained in the following table.

NUMBER OF SENTENCES PER YEAR OF 4 YEARS OR MORE FOR
SPECIFIC TYPES OF OFFENCES’

2005 2006 2007 2008 2009 2010 2011 Average % of total

Crime type 06 07 -08 -09 -10 -11 -12 per year crimes

Rape and
attempted | 40 | 43 | 40 | 36 | 44 | 27 | 37 38.1 8%
rape
Sexual 18 | 24 | 20 | 29 | 35 | 29 | 22 253 5%
assault
_ Other 14 | 13 7 2 | 24 | 11 | 15 15.1 3%
indecency
Homicide | 34 | 38 | 66 | 40 | 44 | 37 | 30 413 9%
Serious
assaultand | o191 137 | 168 | 139 | 141 | 180 1513 31%
attempted
murder
Robbery 54 | 52 | 52 | 58 | 55 | 50 | 67 55.4 11%
Other 16 | 7 13 | 4 8 2 7 8.1 2%
violence
Fraud 1 6 4 2 ; 4 ] 3.0 1%
Other 0
dishonesty - 5 7 - 1 - 1 3.5 1%
Vandalism i ) 3 i ) i i 23 0%
etc.
Handling an
offensive 1 - - 3 - 1 1 1.5 0%
weapon
Drugs 118 | 114 | 131 | 113 | 118 | 114 | 99 115.3 24%
Other crime - 1 1 - 9 - 2 3.3 1%
Common 3 10 8 9 9 12 | 12 9.0 2%
assault
Other 7 9 20 | 29 | 14 7 16 14.6 3%
offences

5 . . . .. .
Justice Analytical Services criminal proceedings
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NUMBER OF SENTENCES PER YEAR OF 4 YEARS OR MORE FOR

SPECIFIC TYPES OF OFFENCES’

Unlawful
use of 1 - 2 - - 1 - 1.3 0%
vehicle
Due to rounding, the % column does not add up to 100%.

11. The SPS annual report 2012/13 indicates that the average annual cost of a prison place is
£42,619°. Table A below provides an estimate for the costs on prisoner places over time.

TABLE A — COST IMPACT ON PRISON PLACES OF ENDING CURRENT
SYSTEM OF AUTOMATIC EARLY RELEASE FOR LONG-TERM

PRISONERS
Year
2016/17, | 2019/20 | 2020/21 | 2021/22 2030/31
2017/18,
2018/19
Increase in prison places 0 100 160 240 370
Additional recurring costs 0 £4.26m | £6.82m | £10.23m g £15.77m

12.  The SPS has indicated that there can be limited flexibility to respond to changes in legislation
within the use of the prison estate. However, the flexibilities available to the SPS have limits and
each change in legislation must always be considered within the constraints existing at the time
legislative change takes effect. The impact on prisoner numbers of ending the current system of
automatic early release for long-term prisoners will build up over time, with the initial impact
relatively limited in the very early years following implementation. However, the SPS will require
the Scottish Government to ensure that the overall pressures on the prison estate arising from these
reforms, and other legislative reforms, are met through future justice spending review settlements.

13.  There will be other costs associated with the policy falling on the SPS. It will be required to
update its IT systems to reflect that the release dates for prisoners falling into the two categories
will no longer mean automatic early release takes place at the two-thirds point of sentence. It is
estimated that one-off costs of £50,000 would arise in updating SPS IT systems in the period ahead
of commencement of the reforms (i.e. if commencement took place in April 2016, these costs would
fall in 2015/16).

14. There will also be a need for SPS staff to receive guidance and training for the changes to the
system of automatic early release. This training and guidance will allow SPS staff to understand the
effect of the changes and respond to any queries that may arise from prisoners and their families.
Staff costs relating to training and guidance would cover staff at band B (£10.00 per hour), band C
(£12.90 per hour), band D (£16.88) and band E (£20.09 per hour) and would fall in the year ahead
of commencement of the reforms (i.e. 2015/16 based on an April 2016 commencement). The total
one-off costs would amount to £67,000 in 2015/16. Future training for new staff would be adjusted
to include coverage of these reforms and no new costs would arise after 2015/16.

® See page 63 of http://www.sps.gov.uk/Publications/Publication-4809.aspx
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15. The SPS will need to respond to a likely increased demand for prisoner programmes. This
would be in relation to prisoners who may change their behaviour as a result of no longer receiving
automatic early release at the two-thirds point of sentence and, therefore, decide to engage with
prisoner programmes in order to improve their prospects of discretionary early release when
currently such prisoners may not engage with such programmes.

16. The estimated annual expenditure by the SPS on prisoner programmes for offenders serving
sentences of four years or more is approximately £1.5 million.

17. Assuming implementation in April 2016, there would be no additional costs until 2019/20.
Costs increase by £43,000 in 2019/20, £86,000 in 2020/21 and £129,000 in 2020/21. By 2022/23,
the increased costs will reach a steady state of £171,000 which will be the annual long-term
recurring costs incurred for the provision of prisoner programmes for offenders serving sentences of
four years or more. These projected costs do not take account of any inflationary increases or pay
awards.

18. As overall prison numbers increase over time, there will be additional costs associated with
the provision of prison-based social work services. These costs will fall into areas such as
providing risk assessment reports, Parole Board hearing reports, attendance at integrated case
management case conferences and risk management meetings and engaging on a direct one-to-one
basis with prisoners.

19. It is estimated that there is an annual cost of approximately £5.6 million to provide prison-
based social work services for prisoners. This takes into account both staff costs and the wider
costs associated with the provision of social work services. On this basis, there will be no new
prison-based social work costs until 2019/20, when additional costs of £212,000 are expected to
arise. In 2020/21, the additional costs are expected to be £297,000 before a long-term recurring
cost of £670,000 is expected to be reached in 2030/31 and each year beyond. These projected costs
do not take account of any inflationary increases or pay awards.
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TABLE B - COST IMPACT ON SPS OF ENDING CURRENT SYSTEM OF AUTOMATIC EARLY RELEASE FOR
LONG-TERM PRISONERS

Year
2015/16 | 2016/17, | 2018/19 | 2019/20 2020/21 2021/22 2030/31
2017/18
Additional Nil Nil Nil £212,000 | £297,000 | £393,000 £670,000
prison-based
social work
costs
Increased Nil Nil Nil £43,000 £86,000 £129,000 £171,000
demand for
prisoner
programmes
Non-recurring | £117,000 Nil Nil Nil Nil Nil Nil
costs
Recurring Nil Nil Nil £255,000 | £383,000 | £522,000 £841,000
costs
Total £117,000 Nil Nil £255,000 | £383,000 | £522,000 £841,000

The Parole Board for Scotland

20. There will be an additional burden on the Parole Board. This will relate to the need to
schedule additional casework meetings for prisoners who previously would have been released
automatically at the two-thirds point of sentence. As discussed previously, while some prisoners
will remain in prison for almost all of their sentence following the reforms subject to the mandatory
period of 6 months supervision for those without an extended sentence, other prisoners no longer
receiving automatic early release at the two-thirds point will likely still receive discretionary early
release by the Parole Board and this is factored into the estimates of additional consideration of
cases by the Parole Board. These figures also assume that a small proportion of cases will require
an oral hearing of evidence to allow the prisoner the opportunity to state their case where the
prisoner challenges questions of fact.

21. The following table provides details of the expected impact on the Parole Board’s caseload.

11
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CUMULATIVE IMPACT OF ENDING AUTOMATIC EARLY RELEASE FOR

LONG-TERM PRISONERS — ADDITIONAL PAROLE BOARD CASELOAD

NUMBERS*

Year Sex offenders Non-sex offenders Total
sentenced to 4 years | sentenced to 4 years
or more or more

2016/17 0 0 0

2017/18 0 0 0

2018/19 0 0 0

2019/20 20 80 100

2020/21 30 130 160

2021/22 50 190 240

2022/23 70 210 280

2023/24 70 230 300

2024/25 80 250 330

2025/26 90 260 350

2026/27 90 270 350

2027/28 90 270 360

2028/29 90 270 360

2029/30 90 270 360

2030/31 and 90 270 370

beyond
*Currently about 12% of sex offenders serving sentences of 4 years or more receive discretionary early release at
the halfway point of sentence. For the purposes of these estimates, it is assumed that the remainder will now
serve their sentence in custody subject to the mandatory period of 6 months supervision on licence prior to the
end of sentence for those offenders without an extended sentence. Currently about 41% of non-sex offenders
receiving sentences of 4 years or more receive discretionary early release at the halfway point of sentence. For
the purposes of these estimates, it is assumed that one-third of the remainder will now receive discretionary early
release at the % point of sentence and the remaining two-thirds will serve their sentence in custody subject to the
mandatory period of 6 months supervision on licence prior to the end of sentence.
Each additional prisoner would be entitled to an annual review so the number of additional hearings would equate
to the number of additional prisoners. There may be occasions where a prisoner has two hearings in a year, for
example the case was deferred for additional information or an oral hearing is fixed, but it would be difficult to
quantify them.

22. The costs for the Parole Board are as detailed below with the expectation that, in the main,
some additional casework meetings will be necessary plus a small number of oral hearings.

TABLE C - IMPACT ON PAROLE BOARD CASELOAD OF ENDING CURRENT
SYSTEM OF AUTOMATIC EARLY RELEASE FOR OF LONG-TERM PRISONERS

Year

12
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2016/17, 2019/20 2020/21 2030/31
2017/18,
2018/19
Increase in 0 5 8 18
Parole Board
Casework
Meetings
Increase in 0 20 32 72
Oral Hearings
Additional 0 £25,000 - £40,000 - £90,000 - £113,000
recurring £30,000 £50,000
costs

Costs on local authorities

23. The estimated impact of the reforms will be that some prisoners will spend longer in custody.
The period of time such prisoners will spend on licence in the community is likely, on average, to
be reduced notwithstanding the mandatory period of 6 months supervision applying to long-term
prisoners without an extended sentence. This is because currently all long-term prisoners have a
minimum period of one-third of their sentence on licence under supervision, but in the future, this
will be a minimum period of 6 months on licence under supervision.

24. 1t is difficult to estimate the exact impact on local authority criminal justice social work,
though it is considered that there will no new costs falling on local authorities with any impact
arising likely to be a reduction in the demand for criminal justice social work in relation to long-
term prisoners.

Costs on other bodies, individuals and businesses
25. There will be no new costs falling on other bodies, individuals and businesses.
Summary

26. Using the costings given in tables A, B and C, table D below provides a summary of the
overall estimated cost of ending the current system of automatic early release for long-term
prisoners and bringing in a mandatory period of 6 months supervision as part of the sentence for all
long-term prisoners still in custody with 6 months to go on their sentence and where there is no
extended sentence.

27. The figures in table D are based on the Scottish Government’s estimate as to the potential
impact being an increase of 370 in the average daily prison population. If the impact in terms of
additional prison places is toward the upper scenario (450 prison places) or the lower scenario (340
prison places) as discussed previously, the overall estimated costs would accordingly be either
approximately 20% higher or approximately 10% lower than indicated in table D.

13
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TABLE D — ESTIMATED COST OF ENDING CURRENT SYSTEM OF AUTOMATIC
EARLY RELEASE FOR LONG-TERM PRISONERS

Year
2015/16 2016/17 | 2018/19 2019/20 2020/21 2030/31
2017/18
Non- £0.117m-B
recurring
costs
Recurring £4260m—-A | £6.820m— A £15.770m - A
costs £0212m-B | £0.297m-B £0.670m — B
£0.043m—-B | £0.086m —B £0.171m - B
£0.030m-C | £0.050m-C £0.113m-C
Total £0.117m £0 £0 £4.545m £7.253m L £16.724m
*Letter following figures refers to the table within this document where information has been taken

Appendix B — policy explanation of SG Stage 2 amendments
INTRODUCTION

28. Stage 2 amendments proposed by the Scottish Government will, if approved by Parliament,
provide for:

e the current system of automatic early release at the two-third point of sentence being ended
for all long-term prisoners;

e transitional and saving provision for commencement of the provisions in the Bill relating to
automatic early release;

e all long-term prisoners leaving custody having a minimum period of 6 months licence
condition supervision as part of their sentence; and

e aminor change to the long title of the Bill.
Ending current system of automatic early release for all long-term prisoners

29. The amendments to the Bill will mean that no long-term prisoner (i.e. sentences of 4 years or
more) will receive automatic early release at the two-thirds point of sentence. This expands on the
policy contained in the Bill on introduction where it was sex offenders receiving sentences of 4
years or more and other offenders receiving sentences of ten years or more where automatic early
release at the two-third point of sentence was being ended.

30. This expansion of the policy follows views being expressed during the stage 1 scrutiny
process querying why policy had focused on certain categories of long-term offenders rather than
all long-term offenders.

31. As a result of the expanded policy, there will no longer be a distinction made between
different categories of offenders in respect of the rules governing automatic early release for long-
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term prisoners. The Scottish Government considers this is an appropriate response to the issues
raised.

32. More generally, the Scottish Government considers that this expanded policy of ending the
current system of automatic early release for all long-term prisoners is the best way to protect the
public from those who pose unacceptable risks to public safety. Discretionary early release for
individual prisoners can still take place to help such prisoners be reintegrated into the community,
but only where an acceptable level of risk exists with any given individual prisoner that can be
managed in the community with appropriate licence conditions.

33. Following the reforms being implemented, long-term prisoners affected by the reforms will
continue to be able to be considered for discretionary early release from the halfway point of their
sentence by the Parole Board. However, these prisoners will no longer be eligible for automatic
early release if they are still in custody at the two-thirds point of sentence. Instead, the Parole
Board will be empowered to continue to consider the risks an individual prisoner poses from the
two-thirds point of sentence onwards when deciding whether discretionary early release is
appropriate.

34. Data shows that the rate at which prisoners breach their licence conditions when granted
automatic early release is 7 times higher than the breach rate for prisoners granted Parole Board
discretionary early release. Data also shows that the rate at which prisoners are recalled to custody
when granted automatic early release is 5 times higher than the recall rate for prisoners granted
Parole Board discretionary early release.

35. By empowering the Parole Board to consider early release beyond the two-third point of
sentence, this will allow an informed decision to be made about whether it is appropriate to
authorise early release and this is an area where the evidence shows the record of the Parole Board
to be good.

36. The effect of these reforms is that the risk to public safety of an individual prisoner will be the
determining factor in decisions made about whether to release the most serious offenders early from
prison. It should be noted that the Bill will not in any way affect the discretion of the independent
judiciary to decide appropriate sentences in individual cases, with this reform being about how
sentences are enforced rather than how sentences are determined.

37. If the reforms in the Bill had been in place since the current automatic early release regime
was implemented in 1995, it is estimated that nearly 10,000 long-term prisoners would have entered
prison knowing they would not be receiving automatic early release at the two-third point in their
sentence.

Transitional and saving provision

38. The amendments provide that prisoners serving sentences at the time the relevant provisions
are brought into force will not be subject to the effect of the ending of the current system of
automatic early release. This will mean that any prisoner who has already been sentenced prior to
the relevant provisions coming into force will have their sentence enforced in line with the current
legislative framework with automatic early release taking place at the two-thirds point of sentence.

Mandatory minimum period of 6 months supervision

39. During Stage 1 scrutiny, there were views expressed that an unintended consequence of
ending the entitlement to automatic early release for certain prisoners was that some prisoners
would leave custody with no licence conditions in place to help supervise them in the community.
This issue was commonly referred to as ‘cold release’. In response to this, the Scottish Government
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amendments will ensure that all long-term prisoners leaving custody will have a mandatory period
of at least 6 months supervision through licence conditions as part of their sentence.

40. It is important to stress that the need for the operation of a mandatory period of licence
condition supervision will apply to only a proportion of long-term prisoners. This is because many
long-term prisoners will continue to receive Parole Board early release and/or will have an extended
sentence in place. For these prisoners, a period of supervision will always operate upon release
from custody through the imposition of licence conditions.

41. However, where a prisoner does not receive Parole Board early release and does not have an
extended sentence, a mandatory period of supervision on release needs to be put in place with the
licence conditions set by the Parole Board and this is what the Scottish Government amendment
does.

42. The Scottish Government considers that the mandatory period of supervision should be part
of a long-term prisoner’s sentence. This will ensure there is effective enforcement of the conditions
of the mandatory supervision period which will include the ability to recall a prisoner to custody. It
is the view of the Scottish Government that providing for mandatory supervision after a prisoner’s
sentence had ended would not permit suitably effective enforcement of the mandatory supervision
conditions.

43. The Scottish Government considers that the length of the mandatory supervision should be 6
months.

44. This view is guided by considering that any prisoner requiring mandatory supervision will
have, as a minimum, spent close to 4 years in custody. The Scottish Government considers the
specific minimum necessary period of supervision for a prisoner having served close to 4 years as
compared to a prisoner leaving after, say, 10 years in custody is likely to be similar given both are
long periods of time to be incarcerated.

45. Evidence heard during Stage 1 highlighted that it is the initial weeks and months following
release that are generally most critical for individual prisoners. The Scottish Government agrees
that it is during this period with prisoners leaving custody having to re-establish themselves into
their communities when challenges such as accessing housing, work opportunities can be at their
most acute where a mandatory supervision period would be most appropriate.

46. The Scottish Government considers that a period of 6 months strikes a good balance so that
mandatory supervision is in place in the crucial first few weeks and months following a long period
of incarceration, but such licence condition supervision does not extend too far into the future
hanging over a prisoner as they leave custody and seek to re-integrate into the community. Where a
court considers at the time of sentencing that a long guaranteed period of supervision for an
individual prisoner in the community is necessary, it is open for the court to impose an extended
sentence.

47. Two examples help illustrate the operation of the amendments.

48. A prisoner receives a 6 year custodial sentence and 2 year extended sentence. They will serve
their entire 6 year custodial sentence in custody unless the Parole Board authorises early release. If
not authorised for Parole Board early release, they will be released after 6 years with 2 years of
licence condition supervision through the extended sentence.

49. A prisoner receives a 6 year custodial sentence with no extended sentence. They will remain
in custody for 5 years 6 months unless the Parole Board authorises early release. If not authorised
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for Parole Board early release, they will be released with 6 months left on their sentence to ensure
mandatory minimum supervision of 6 months in the community.

Change to the long title of the Bill

50. A minor change to the long title of the Bill is made to reflect the effect of the Stage 2
amendments.

EFFECTS ON HUMAN RIGHTS
Human rights

51. In response to the Justice Committee’s Stage 1 report and following on from the Justice
Committee 2013 Report Inquiry into purposeful activity in prisons, SPS advised that they recently
concluded a Purposeful Activity review considering the full range of programmes and constructive
interactions which promotes citizenship, develops learning and employability skills, builds life
skills and resilience and addresses wellbeing and motivates personal engagement with both prison
and community based services.

52. One of the recommendations of this review was that SPS carry out a full assessment of
programme and psychology provision to ensure SPS continues to meet prisoners’ needs into the
future. SPS are currently putting in place arrangements for this review to be carried out by an
external subject expert.

53.  SPS has further advised that there are prisoners waiting to access prisoner programmes and in
particular the key national programmes ‘Moving Forward Making Changes’ (sex offender
programme) and ‘Self Change’ (violent offenders). These programmes are resource intensive and
require specialised delivery skills. In order to make the best use of these specific resources, SPS
prioritises access to the programmes. Through Integrated Case Management, programmes are,
where possible, delivered at the most appropriate time in their sentence, taking into account their
willingness and readiness to engage and the availability of programme places.

54. SPS currently delivers 7 core Offender Behaviour Programmes to address prisoner key
criminogenic needs and also a range of Approved Activities which are short, less intensive
programmes. SPS has advised that in 2013-14 there were 751 Core Offender Behaviour
Programmes completed and 490 Approved Activities.

55. In addition, the Scottish Government would note that current UK case law has not found the
rights of prisoners serving determinate sentences in terms of ECHR to have been impacted by any
failures to provide timeous access to offence focussed programmes while in custody.

56. Within this overall context, the Scottish Government does not consider that the Stage 2
amendment provisions adversely impact on the human rights of prisoners.
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Appendix C — update on progress in achieving the McLeish Prisons Commission

Report recommendation

McLeish Recommendation
(published July 2008)

Scottish Government’s
Response — Summary
(published December 2008)

Current Position (updated May
2015)

1. Imprisonment should be
reserved for people whose
offences are so serious that no
other form of punishment will do
and for those who pose a threat of
serious harm to the public.

Agreed with CoSLA that prison
should be for serious offenders
who present the greatest threat to
public safety.

We are committed to developing a
prison service fit for the 21
century and one that meets the
needs of the country. Scottish
Ministers have restated their
commitment that prison should be
reserved for those offenders who
represent a risk to the public.

2. Paying back in the community
should become the default
position in dealing with less
serious offenders

We will introduce a new
community sentence which allows
courts to punish low-tariff
offenders in a way that also
addresses those areas of their
lives that need to change but also
underlines the fact that a
community sentence is
predominantly a punishment not
merely a supportive intervention.

Community Payback Orders have
been in force since 1 February
2011, replacing community
service orders, probation orders
and supervised attendance
orders.

CPOs are designed to ensure that
offenders pay back to society, and
in particular to communities, in two
ways. First, by requiring an
offender to make reparation, often
in the form of unpaid work; and
secondly by requiring them to
address and change their
offending behaviours thereby
improving the safety of local
communities and providing
opportunities for their reintegration
as law abiding citizens.

Each order must carry with it an
unpaid work requirement, an
offender supervision requirement,
or both of the above. Unpaid work
should where possible be carried
out in the community, and the
legislation provides that local
authorities have a duty to consult
local communities on the work or
projects to be carried out.
Additionally, the courts can
impose a range of further
requirements such as a drug
treatment requirement or a
residence requirement, designed
to address the offending
behaviour of the individual subject
to the order.

In 2012/13 15,857 CPOs were
commenced, of which 12,630
included an “unpaid work or other
activity” requirement (amounting
to over 1.5 million hours in total
being imposed).

During 2013/14 substantially more
individuals were given community
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sentences (18,231) than custodial
sentences (14,101).

3. The Scottish Government to
extend the types and availability of
effective alternatives to
prosecution coordinated by
enhanced court-based social work
units.

We have already made more
direct measures available through
summary justice reform - fiscal
fine increased to £300; fiscal
compensation order to £5,000;
and four Fiscal Work Order pilots.

Fiscal Work Order pilots have
been running in a total of seven
local authority areas since 2011.
An evaluation of the first two years
of the initial four pilot sites found
FWOs to be fair, efficient and
effective.

For offences committed on or after
1 April 2015, FWOs will be
available in every local authority
across the country providing
Procurators Fiscal with the power
to offer alleged offenders a period
of between 10 and 50 hours
unpaid work in the community as
an alternative to prosecution.

4. The Scottish Government to
legislate to place an onus on the
Crown to seek to roll-up
outstanding matters.

Section 152A of the 1995 Act
allows Procurators Fiscal to ask
the court to have multiple
complaints conjoined, heard and
determined on the same day.

Procurators Fiscal have received
training in relation to conjoining
charges in separate police reports.

5. The Scottish Government to
extend the types of and availability
of bail-related information and
supervision services across
Scotland, including electronically
monitored bail conditions,
operated through enhanced court-
based social work.

Evaluation of a pilot of electronic
monitoring on bail showed that
uptake and hence impact on
custodial remands was very low.
No justification in continuing. But
we will make electronic monitoring
of a curfew available to judges
who are considering a breach of
bail. Where public safety is not the
key issue, remand may not be
necessary, but it is important to be
able to impose significant
restrictions on those who have
failed to respect the authority of
the court.

A Scottish Government
consultation on electronic
monitoring ran from 23 September
2013 until 31 December 2013 and
included questions on use in
relation to bail.

The response to the consultation
on the use of electronic monitoring
for bail was mixed, with
respondents highlighting both
opportunities but also potential
drawbacks depending upon the
implementation of such a disposal.

The Scottish Government are of
the opinion that there would need
to be further consideration as to
the effectiveness of this option
and detailed work with sentencers
would be required to understand
the impact of having such a
disposal available if there were
any intention to pursue it.

As an alternative we intend to
engage with the Judicial Institute
for Scotland to better understand
the opportunities and potential
barriers for imposing restriction of
liberty orders as a sanction for
those who are convicted of bail
non-compliance (rather than a
custodial sentence) where the risk
of re-offending is sufficiently low.

6. The Scottish Government to
explore options for detaining

16/17 year olds in secure youth
facilities separate from older
offenders and those under the age

We will legislate in the forthcoming
Criminal Justice & Licensing
(Scotland) Bill to end the practice
of sending under 16s to prison
and look carefully at how to

The Criminal Justice and
Licensing (Scotland) Act 2010
introduced provisions that
abolished ‘Unruly Certificates’
ending the practice of remanding
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of 16.

ensure under 18s in prison can
be kept separate from adults.

14 and 15 year olds in the prison
estate.

A dedicated facility, Blair House,
has been set up in HMYOI
Polmont to care for all male under
18s and no young people aged 18
or over are accommodated in that
facility.

Youth workers work with prison
staff and social workers to provide
on-going care and support during
the time spent in custody, upon
release and during reintegration.

All convicted offenders under 18
receive a psychological
assessment to ensure their needs
are identified and coordinated.

The Scottish Government’s Whole
System Approach (WSA) to young
people who offend, is being rolled
out across Scotland and promotes
the use of secure care and
community alternatives but
recognises the for a minority of
young people custody in the
prison estate is an option of last
resort.

7. The Scottish Government re-
examine the case for diverting
16/17 year olds to Specialist
Youth Hearings with a wider range
of options than are presently
available in the Children’s Hearing
System.

We will examine the evaluation of
the youth court pilots to learn
lessons about how to increase the
effectiveness of the justice system
in dealing with young people.

The WSA, which is being
implemented in 28 Local
Authorities across Scotland,
promotes early and effective
intervention (diversion from formal
measures by the Children’s
Reporter and the Procurator
Fiscal), formal diversion from
prosecution, and where a case
does proceed to court, Remittal
back to the Children’s Hearing
System. This approach has
resulted in significant decreases in
offence referrals to the Children’s
Reporter and the number of cases
proceeding to court for under 18s.

Funding for the bespoke youth
courts was deemed incompatible
with the wider WSA approach of
diverting young offenders away
from court and is currently being
wound up (to be completed by 31
March 2015).

8. The Scottish Government
establish an independent

National Sentencing Council
(NSC) to develop clear sentencing
guidelines that can be applied
nationwide.

We will legislate in the forthcoming
Criminal Justice & Licensing
(Scotland) Bill to create a judicially
led Scottish Sentencing Council
(SSC), that will develop and
oversee a national system of
sentencing guidelines, and bring
greater consistency and
transparency to the sentencing

The Scottish Government
announced in February 2015 that
the Scottish Sentencing Council
would be established by October
2015 with a view to having a first
meeting in November 2015.

The SSC will be responsible for
producing draft sentencing
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process.

guidelines for the judiciary, with
the aims of promoting consistency
and transparency in sentencing
practice, and assisting in
developing sentencing policy and
encourage better understanding of
sentences across Scotland.

It will be for the Scottish
Sentencing Council to decide how
best to meet its objectives.
However legislation put in place
by the Scottish Parliament sets
out the functions of the SSC,
including to:

* Produce draft guidelines
covering areas of sentencing;
*Support research and academic
work relevant to its remit;

*Collate and publish information
on sentencing decisions (this may
include how sentencing guidelines
have been applied by the courts);
*Publish information about
sentencing.

9. The establishment of a National
Community Justice Council
(NCJC)

We do not plan to create another
Community Justice Body. Instead
we will develop the existing
structure for offender
management- the National
Advisory Body (NAB) on Offender
Management to meet the aims
envisaged by the Prisons
Commission.

Following extensive consultation,
the Scottish Government has
worked with key stakeholders and
partners to develop a future model
for community justice which meets
the needs of service users,
victims, their families and the
communities of Scotland.

As part of this a National Body,
Community Justice Scotland,
staffed by individuals with relevant
professional experience in
community justice in Scotland in
areas such as health and housing,
as well as those with academic
and third sector experience, will
be created and tasked with a
range of functions including, the
provision of national, professional
and strategic leadership for
community justice in Scotland.

The Throughcare and Services
Project in Phase 2 of the
Reducing Reoffending
Programme is focusing on
improving the quality and
accessibility of services that are
needed to support individuals
during custody and on transition
from custody to the community.
This has included the piloting of a
structured needs-screening
process for short term offenders
incustody, the launch of a national
directory of services for offenders
and the launch of 6 mentoring
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services.

10. The National Sentencing
Council and the National
Community Justice Council
should be jointly charged with
enhancing public understanding
of, and confidence in, the
credibility of both sentencing and
the management of community
sentences. The NCJC should
work with SPS and the Parole
Board for Scotland to enhance
public understanding of and
confidence in the credibility of
release and resettlement
arrangements

The Scottish Sentencing Council
will provide clear information to
the public on the sentencing
process and how it operates.

We have also funded three
Community Justice Authorities to
evaluate new approaches to
improving the visibility of
community sentences.

The Scottish Government
announced in February 2015 that
the Scottish Sentencing Council
would be established by October
2015 with a view to having a first
meeting in November 2015.

The Community Justice Authority
pilots highlighted a number of
good practices and conclusions,
some of which have been taken
forward, including branding to help
to raise the profile of Community
Payback Orders.

11. Where sentences involving
supervision are imposed, there
should be one single Community
Supervision Sentence (CSS) with
a wide range of possible
conditions and measures

We will replace Community
Service, Probation Orders and
Supervised Attendance Orders
with a new Community Payback
Sentence.

Community Payback Orders have
been in force since 1 February
2011.

In 2012/13 8,696 CPOs (or 54%)
carried with them a supervision
requirement.

12. The development of a 3-stage
approach to sentencing and
managing community sentences.

Stage 1: How much payback?
Stage 2: What kind of payback?
Stage 3: Checking progress and
payback

The new Community Payback
Sentence will provide for this 3
stage approach

Community Payback Orders have
been in force since 1 February
2011.

With the CPO sentencers can
chose from a range of 9
requirements and can impose a
restricted movement requirement
only after breach.

13. Establishment of progress
courts that enable sift and regular
review of progress and
compliance with community
sentences- and deal robustly with
offenders who do not pay back

We will legislate to ensure that
review hearings can be set at a
judge’s discretion whenever a
Community Payback Sentence is
given.

Community Payback Orders have
been in force since 1 February
2011.

The CPO has the option for the
court to schedule a progress
review at the time of sentencing.
During the first 14 months of
operation, approximately 20% of
all CPOs imposed carried with
them a provision to conduct such
a review.

14. The Government to bring
forward legislation to require a
sentencing judge, who would
otherwise have imposed a
sentence of 6 months
imprisonment or less, to impose a
Community Supervision Sentence
instead, except in particular
circumstances.

We will legislate to make it clear

that judges should not impose a

custodial sentence of less than 6
months and must explain why if

they do so.

A presumption against sentences
of three months or less came into
force on 1 February 2011 (the
Criminal Justice and Licensing
(Scotland) Act 2010). As
introduced into Parliament, the
legislation carried with it a
presumption against sentences of
less than 6 months, but this was
amended during the passage of
the Bill. Provision exists within the
Act to alter the length of
sentences affected by the
presumption.

15. The Government bring forward
legislation to enable a sentencing
judge who has formed the view
that a custodial sentence is
appropriate, to consider whether it
should be served as a conditional

We intend to ask the Scottish
Sentencing Council to consider
issuing guidance on appropriate
use of deferred sentences and
examine issues around
suspended sentences

The Scottish Government
announced in February 2015 that
the Scottish Sentencing Council
would be established by October
2015 with a view to having a first
meeting in November 2015.
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sentence. A conditional sentence
means that the period of custody
is imposed but suspended subject
to the offender keeping to a strict
set of conditions.

16. Subject to the full
implementation of other
recommendations, the current
Home Detention Curfew scheme
should be terminated.

Already committed to a review of
the Home Detention Curfew
scheme.

An Independent evaluation of
HDC (and the use of the Open
Estate) was published in July
2011. There are no current plans
to terminate the HDC scheme.

17. The National Community
Justice Council to provide
leadership for Criminal Justice
Social Work nationwide

No plans to create another
Community Justice Body.

A National Hub for Innovation,
Learning and Development will be
created within Community Justice
Scotland. The Hub will be
practitioner-led and its remit will
be to inform practice through
research and provide
opportunities for innovation,
learning and development for
those working within and across
the community justice landscape.
It is anticipated that the National
Directory of Interventions and
Services for Offenders, a
database containing information
on the interventions and services
available for offenders in Scotland,
will sit within the National Hub.
This will help service users across
the country to find out what
services are available.

18. The Government promote
recognition across all Government
departments, all public services,
all sectors and all communities of
a duty to reintegrate both those
who have paid back in the
community and those who have
served their time in prison.

We are committed to ensuring our
strategies reflect consistent
messages about the benefits of
investing in the welfare of
offenders- not just for the
offenders themselves, but for their
families and the communities from
which they come and to which (in
almost all cases) they will return.

The Cabinet Secretary for Justice
established a Ministerial Group for
Offender in October 2013 with
representation from Ministers for
housing, public health,
employment, welfare, local
government and drugs/community
safety. The group’s remit is to
promote awareness and enhance
understanding amongst wider
public sector and non-justice
partners of their collective
responsibility of offender
reintegration and the reducing
reoffending agenda.

The group is taking forward a
series of actions for
recommendations and
improvements in collaboration with
community justice and non-Justice
SG portfolios will take forward.

Under the new community justice
model, local partners, including
local authorities and other public
sector bodies will assume
responsibility for local strategic
and operational planning, design
and delivery of services for
community justice to reflect local
need and in accordance with the
national strategy for reducing
reoffending. Working together in
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partnership arrangements
established locally within CPPs,
local partners will take forward
services for community justice in a
way which reflects local need and
circumstances.

In addition the SPS has
undertaken a major Organisational
Review which was launched in
December 2013. The Review
provides a refreshed Vision and
Mission with emphasis on
improving work to rehabilitate and
reintegrate offenders. Part of the
Review work has already started
in improving communication and
messaging across SPS and on the
SPS website.

19. A more restricted and rational
use of imprisonment to enable
SPS to better regulate prisons and
prisoners, using accommodation,
resources intelligently to
incentivise prisoners to come off
and stay off drugs (for example by
providing drug free wings) and at
providing and prioritising
rehabilitation.

We have increased our focus on
risk assessment and management
and active participation in the use
of the Multi Agency Public
Protection Arrangements
(MAPPA).

We have created specific offences
around the introduction of
communication devices and
investment in new technologies to
detect and deter the introduction
of drugs and paraphernalia.

Scottish Ministers (in practice a
member of SPS) attend all level 3
MAPPA meetings and level 2
meetings on a case by case basis.
Also provide notification and
referrals prior to release as per
MAPPA guidance.

Introduced BOSS chairs to all
prisons to detect
weapons/phones.

Increased the number of search
dogs available for deployment in
prisons

Introduced a Prison Watch
scheme in all public prisons where
members of the public can report
suspicious activity around the
perimeter of prisons (for example
if they see contraband being
thrown over the fence) to a
dedicated telephone number.

Section 34 of the Criminal Justice
and Licensing (Scotland) Act 2010
(articles banned in prison) in force
since 13 December 2010- this
includes any personal
communication device .

SPS have two mobile phone
signal blocking pilot sites (at
HMPs Shotts and Glenochil)
which have been running since
early 2014.

Responsibility and accountability
for the delivery of prisoner health
care services transferred to NHS
on 1 November 2011. A range of
addiction services are now
provided by local Health Boards
which are broadly comparable to
that available in the community.
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SPS published its Substance
Misuse Strategy in July 2010
which focuses on robust security
systems to divert, disrupt, detect
and deter the supply of illicit
substances and to support the
provision of treatment services to
encourage prisoners to reject the
illegal drug culture.

Recovery is the explicit aim of all
services providing treatment and
rehabilitation for prisoners with
drug problems. A range of
substance misuse treatment
including the provision of and
support services are provided, by
adopting a multi-disciplinary
approach, since individual
prisoners require different routes
to recovery.

20. The Parole Board should be
provided with additional options to
better manage release and
compliance with licence
conditions, including drug
treatment and testing services and
extending electronically-monitored
home detention.

We will work with the Parole
Board, SPS & CoSLA to look at
the options for joined-up working
to ensure offenders can be safely
released, and supported in the
community. Together with key
stakeholders we will look at every
stage of breach handling and if
necessary we will make changes
to the Parole Board rules.

A number of process
improvements to the efficiency of
decision-making have been put in
place, for example simplification of
dossiers and electronic referral of
recall information to the Parole
Board.

The Parole Board has the ability to
specify conditions relating to drug
counselling and testing and
electronic tagging.

21. If the Custodial Sentence and
Weapons (Scotland) Act 2007 is
to be implemented, it must follow
the implementation of this
Commission’s other
recommendations and the
achievement of reductions in the
short sentence prison population.
Thereafter, the provisions around
risk assessment, conditional
release and compulsory post-
release supervision arrangements
should be reserved for those
serving 2 years or more. Those
serving shorter sentences should
be released under licence
conditions and directed to support
services

We will legislate to make the
changes to the 2007 Act.

We legislated through the Criminal
Justice and Licensing (Scotland)
Act 2010 to provide greater
flexibility to define the level of
sentence above which the more
robust early release arrangements
could be triggered.

We are introducing legislation
through the current Prisoners
(Control of Release) (Scotland)
Bill to end the current system of
automatic early release for the
most serious and dangerous
offenders. On 3 February 2015
we announced that we would
strengthen the provisions of the
Bill as introduced such that no
offender sentenced to 4 years or
more will receive automatic early
release at the two-third point of
sentence, and all long term
prisoners will receive a
guaranteed period of supervision
on release.

We remain committed to

completely ending automatic early
release once the conditions set by
the McLeish Commission are met.

22. Preparing for release and

We are already implementing the

The Open Estate is currently
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training for freedom should be
retained and reinforced as the
proper purposes of the Open
Estate -not to ease overcrowding

recommendations from the review
of the Foye case and looking at
how to maximise the appropriate
use of the open estate.

being used for the purpose as
recommended by the McLeish
Commission which is to prepare
and test prisoners for freedom.

An Independent evaluation of
HDC (and the use of the Open
Estate) was published in July
2011.

23. The Scottish Government
should pursue a target of reducing
the prison population to an
average daily population of 5,000,
guiding and supporting the efforts
of relevant statutory bodies in
achieving it.

Agreed key delivery objectives of
reserving prison for serious
offenders who present the
greatest risk; a widely used and
effective system of community
sentences; enhanced public
confidence; and a robust
framework for offender
reintegration.

Measures already taken to reduce
the prison population include:

e Introduction of the Community
Payback Order in February
2011 and now working to
maximise its use;

¢ Introduction of the presumption
against sentences of 3 months
or less in February 2011;

e Developed the ‘Whole System
Approach’ for young people
who offend, which has reduced
the number of young people
entering the criminal justice
system;

¢ Leading the way in reforming
how Scotland’s criminal justice
system deals with women
offenders, following the
recommendations from the
Commission on Women
Offenders. This includes the
immediate improvements to
HMP YOI Cornton Vale; and
the pilot of community justice
centres to provide women
offenders with access to
services to reduce reoffending;

e Phase 2 of our Reducing
Reoffending Programme is
focused on making sure people
serving sentences in the
community or in short-term
custody build in support, use
services and make the most of
opportunities to move away
from offending.

e The Reducing Reoffending
Change Fund, worth £18 million
over a period of five years, will
provide more offenders leaving
prison with a mentor to support
their release and reintegration.

e Continued investment in the
prison estate, over £528 million
since 2007.
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ANNEXE C

Correspondence from the Cabinet Secretary for Justice to the Convener of the
Delegated Powers and Law Reform Committee on amendments to the Prisoners
(Control of Release) (Scotland) Bill

Thank you for your letter of 29 April relating to the delegated power contained within the
Prisoners (Control of Release) (Scotland) Bill (“the Bill”).

Having reflected on the concerns of the Delegated Powers and Law Reform Committee in
relation to that power, | can advise that | have lodged Stage 2 amendments to the Bill and |
hope these amendments will, if approved, assuage the Committee’s concerns.

My amendments will put on the face of the Bill transitional and saving provision for the
coming into force of section 1 of the Bill. This will ensure there is ample opportunity for
effective Parliamentary scrutiny of the transitional and saving provision approach for the
provisions in the Bill that will affect the fundamental rights of a significant number of
persons i.e. long-term prisoners already serving a sentence when the current system of
automatic early release is ended by section 1 of the Bill. Indeed, putting the transitional
and saving provision on the face of the Bill means there will be a greater opportunity for
Parliament to scrutinise the provision than if it were contained in subordinate legislation
subject to either affirmative or negative procedure as MSPs will, if they wish, be able to
lodge their own amendments to the provision proposed by the Government.

Thank you for your Committee’s consideration of the Bill. A copy of this letter goes to the
Justice Commiittee.

Michael Matheson MSP

Cabinet Secretary for Justice
14 May 2015

27



JIS4/15/17/1
ANNEXE D

Responses received on Scottish Government amendments to the Prisoners (Control
of Release) (Scotland) Bill at Stage 2

RESPONSE FROM POSITIVE PRISON? POSITIVE FUTURE

Thanks inviting a response to the proposed Stage 2 amendments to the above bill.

| am concerned that the proposed minimum of 6 months community supervision is too
short given that a prisoner reaching that late stage in their full sentence may have failed to
engage effectively with programmes etc in custody and may not have recognised their
capacity to change for the better. However, it is better than nothing!

| have no other comments to make on the amendments.

Pete White, National Co-ordinator
19 May 2015

RESPONSE FROM DR MONICA BARRY, UNIVERSITY OF STRATHCLYDE

| would be grateful if you could forward my comments below to the Committee:

e by having a 6 month mandatory supervision period only for those who do not
receive an extended sentence, might the Government be putting undue pressure on
the Judiciary to include an extended sentence for anyone deemed in need of more
than 6 months supervision, thus elongating the whole process at great cost not only
to the SPS but also to Criminal Justice Social Work? | hope not, because in my
current research on breach of supervision arrangements, within a sample of 9,000
people in 3 case study areas in Scotland, extended sentences were the most likely
post-release sentences to be breached (15% were indeed breached in a 6 month
period between July and December 2012). We found, more generally, that the
longer one is on supervision (which is deemed unhelpful — and I'll come back to
that), the more likely one is to breach the conditions. Contrary to Scottish
Government statistics, we found that parole licences (deemed less risky by the
Parole Board for Scotland) were more likely to be breached than non-parole
licences, and that extended sentences were more likely to be breached than parole
licences (despite having much more engagement with social workers).

e mandatory social work supervision is regrettably not all it's cracked up to be,
reintegration-wise. This is not the fault of the social workers supervising these
cases, but the fault of the Government funding them to do so. And also possibly the
fault of a system which is primarily risk-averse rather than reintegrative. Sex
offenders are NOT going to be reintegrated, and they know it; some life licencees
are held back as well because of conditions that preclude them from leading a
normal life in the community. The vast majority of people we spoke to (250 in total)
said that being on licence had no positive aspects: it was like walking on ice all the
time, and prevented people from sharing problems with social workers, telling social
workers about potential risk factors, and being up front and honest about their
circumstances. This is not a good basis for supervision which is meaningful rather
than merely ‘mandatory’. Thus, | would question whether 6 months of mandatory
supervision is adequate if social work supervision is not given adequate funding and
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influence to make differences to offenders’ lives in the communities to which they
are allocated; currently people on two years or more of supervision find the process
unhelpful in terms of law-abiding reintegration; | cannot see how 6 months will make
any difference to people unless they are given more proactive support and
encouragement, which requires additional resources for criminal justice social work.

e | think the Scottish Government in its financial calculations has ignored the issue of
availability of the open estate for people seeking parole; this was not mentioned at
all in the attached document but should surely feature as an increased demand if
parole was sought on a more rigorous basis by prisoners; currently recalled
prisoners say that the open estate is not available to them as and when they seek
further parole applications, and that this holds them back. This issue will be
exacerbated in the event of people having to seek parole or languish in prison for
the duration of their original sentence.

e the table in paragraph 9 of Appendix A in the attached document is unclear in its 2™
paragraph of notes about recall. | cannot see the logic in assuming that the longer
they stay in custody, the less likely they are to breach on release (and subsequently
be recalled). If they are on extended sentences (as per above), the chances of
recall are higher; therefore the length of time in prison prior to release is immaterial.

e Could the Government give greater clarity and evidence on the statistics stated in
para. 34 of Appendix B. This is totally contrary to our findings — those on parole
licence are more likely to breach than those on non-parole licence. Indeed, in 2012
-13, the Parole Board for Scotland issued figures which suggested that 69% on
parole licence and 63% on non-parole licence were recalled, suggesting little
difference in the potential risks involved for the two categories. In our study of
breach across Scotland, we found that of the 9,000+ sample in the aggregate
database, 33% of extended sentences, 26% of parole licences and 13% of non-
parole licences were breached — again suggesting that the longer the period on
supervision (and the greater the perception that such supervision is merely
monitoring risk rather than proactive support), the more likelihood of breach.

| look forward to hearing that the Government will consider these comments in full and
make appropriate amendments to the legislation.

Dr Monica Barry

Principal Research Fellow, School of Law, University of Strathclyde
20 May 2015

RESPONSE FROM DR CYRUS TATA, UNIVERSITY OF STRATHCLYDE

| welcome the invitation to give written and oral evidence about the Scottish Government’s
Stage 2 amendments.

1. What is the overarching aim of the Bill now?

Originally, the stated aim was to abolish automatic early release. This was announced in
September 2013 concerning some long-term prisoners and initially included in the Criminal
Justice (S) Bill. This overall aim was again announced, amidst considerable publicity, on
3" February 2015.”

" Scottish Government Media Release entitled: ‘End of Automatic Early Release for All Long-Term
Prisoners’ 3" February 2015
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However, it is now apparent that in fact the Stage 2 amendments mean that this Bill would
not end Automatic Early Release (AER) — nor does this appear to be the first stage in an
end goal. The full title of the Bill, as introduced in August 2014 is :

“...to end the right of certain long-term prisoners to automatic early release from
prison...”

The amendment at Stage 2 seeks to change this so as now to be:

“...to amend the rules as to automatic early release of long-term prisoners from
prison on licence...”

The language being used is no longer about ‘ending’ or ‘abolishing’ AER. It now about
‘ending the current system’.

In itself, this is not necessarily a backward step, in my view. However it is important that, in
an area which is already widely criticised for a lack of transparency, we are clear as to
what is, and is not, being done now.

2. s this re-affirmation of AER (rather than its abolition) a good thing?

Sensibly, the Scottish Government chose to listen to concerns that the simple abolition of
AER for long-term prisoners would not in fact serve public safety and would result in ‘cold
release’ of the very individuals who had already been deemed by the Parole Board to be
an unacceptable risk.

A regime of conditional supervision and support of prisoners upon release has long been
shown to be necessary. ® Once it was recognised that there needs to be a compulsory (i.e.
automatic) period of conditional release, it was inevitable that this would have to be part of
the overall determinate sentence. This was discussed in the previous round-table oral
evidence session and it would not be possible, (even if it were thought desirable), to ‘add
on’ an additional element of compulsory conditional supervision to determinate sentences.
A period of release on licence, (including and especially in relation to those deemed to
pose the greatest risk), is necessary. It is, therefore, a positive step that the principle of
conditional supervised release seems now to have been reaffirmed. However, this
principle can be retained without the need for AER.

3. How can clarity in sentencing be combined with the public safety?

On the face of it, it can seem like there are two competing virtues in determinate sentence
cases: clarity in sentencing, (i.e. sentences mean what they say), and public safety
(prisoners are supervised on licence to rebuild their lives and so minimise risk to public
safety).

There is, though, a way through this apparent dilemma. The justifiable complaint that
sentences do not mean what they say is a consequence of describing determinate long-
term custodial sentences only as custodial when in fact they are always a combination of a
custodial element and an element of conditional supervised release. My view is that such
sentences should be described as such. All determinate long term custodial sentences

® For example: Report of the (Kincraig) Review Committee Parole and Related Issues in Scotland, March
1989; Report of the (Maclean) Committee on Serious Violent and Sexual Offenders June 2000; Hutton and
Levy (2002) Parole Decisions and Release Outcomes (Scottish Executive Central Research Unit); The
Scottish Prisons (McLeish) Commission, Scotland’s Choice, 2008
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should be described as sentences of ‘custody and conditional community supervision’ (or
similar). This has the benefit of both being transparent (sentences are what they say) and
public safety. It also means that prisoners will no longer be released ‘early’ - they will be
released timeously, conditionally and under supervision.

4. Given the foreseeable impact of the Bill, there is a need for sentencing
practices to be adjusted (‘recalibrated)

The Scottish Government has produced estimates of the cost of the consequent increase
in the prison population. As soon as the legislation becomes operational (i.e. by 2020) the
additional cost (aside from Parole Board and other increased costs) is estimated to be £7-
8.5m — a figure which will rise steadily every year. How else, especially in constrained
financial times, might this money be deployed to improve community-based justice?

Given the Government’s stated commitment to a reduction in the prison population, what is
the reason for deliberately increasing the prison population in this way? The short-life
Sentencing Commission’s 2005 Report had proposed that, given the net effect of its AER
proposals on custodial sentencing levels, sentences will need to be “recalibrated”.

5. Is Six Months a Sufficient Period of Conditional Supervision for the most High
Risk Determinate Sentence Prisoners?

The Scottish Government is seeking to ensure that all long-term prisoners will have a
mandatory period of at least six months supervision subject to licence. Here we are only
thinking about prisoners who have either not applied for release or where the Parole Board
has considered them to be too risky to be released.’ Indeed, in its Policy Explanation at
paragraph 34, the Scottish Government observes that automatically released prisoners
have as much as a seven times higher breach rate than those who are released on a
discretionary basis at an earlier point in their sentence. This should not be surprising:
prisoners considered to have the highest risk of reoffending are not released until they
have to be and are more likely to breach.

This begs the question as to whether six months is really a sufficient period of support and
supervision on licence for those individuals deemed a risk to public safety. Currently,
someone sentenced to say six years in prison and deemed ‘too risky’ to be released until
the mandatory point will be on licence for two, and someone sentenced to nine years who
is not is on licence for three. [Is six months sufficient to enhance public safety for those
individuals who have been refused discretionary release because they are deemed to be
an unacceptable risk?

6. The Need for Proportionality: the effect of a uniform (rather than proportional)
six month mandatory licence period

Currently, the period of licence is set in a proportional way (one third being the point of
AER for long-term prisoners). The amendments seek to change this to a uniform six month
period. This would have a distorting effect on effective sentences.

Dr Cyrus Tata
Professor of Law and Criminal Justice, University of Strathclyde
20 May 2015

® For instance, the Scottish Government notes that only 12% of long-term prisoners convicted for sex
offences receive discretionary release. Annex A to the Stage 2 amendments para 4.
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RESPONSE FROM THE RISK MANAGEMENT AUTHORITY

Thank you for seeking the views of the Risk Management Authority on the proposed
amendments to the Bill. We are pleased to have the opportunity to again comment on this
Bill from the perspective of advising on and promoting effective risk management of
serious violent and sexual offenders.

Consistent with our previous submissions we welcome the developments which ensure
that all long-term prisoners will continue to be subject to a period of statutory supervision
on release.

We want to advise of challenges associated with managing the release of long term
prisoners within the proposed timescale of 6 months. Such risk management will
necessarily focus on immediate resettlement issues, restrictions, monitoring and
contingency measures: resettlement efforts that focus on accommodation, associates and
activities will predominate as time constraints will preclude more thorough reintegration
efforts to address matters such as building prosocial relationships and employment
prospects, and the delivery of interventions; the risk profile associated with this group of
prisoners would also indicate that restrictive measures will be applied and compliance
closely monitored; agreed and well co-ordinated contingency actions will be required to
ensure appropriate and timely response to deterioration in circumstances or failure to
comply. As such, the risk management will be intensive but its impact may be limited by
the brief period available for monitoring individuals’ circumstances and behaviour, and the
preclusion of meaningful rehabilitative efforts.

A period of 12 months statutory supervision would provide more opportunity for
engagement in reintegration activities, and a more valuable period of monitoring.

Yvonne Gailey

Risk Management Authority
20 May 2015

RESPONSE FROM HOWARD LEAGUE SCOTLAND

Given the significant changes to the Bill as introduced, we are grateful to the Justice
Committee for the opportunity to comment on the Scottish Government’s proposed
amendments to the Prisoners (Control of Release) (Scotland) Bill. There are a number of
points we wish to make:

These proposals are at odds with the Scottish Government’s aspiration to reduce the size
of the prison population in Scotland. It is clear that ending the current arrangements for
automatic early release for all long term prisoners will, over time, increase the size of
Scotland’s prison population.

We remain concerned that this legislation is being brought forward without there having
been any preceding evidence-gathering exercise, as there was prior to the 1993 Act that
introduced automatic early release. In its submission of 13 February 2015 to the Justice
Committee, the Law Society of Scotland noted: “It is...difficult to see a solid empirical basis
for the current proposals”.

We welcome the fact that the Scottish Government has accepted that the interests of
public safety are not served by releasing prisoners back into the community without
supervision. Currently prisoners released as part of automatic early release arrangements
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are subject to a compulsory period of supervision in the community that is in proportion to
the length of their custodial sentence. The Scottish Government is now proposing a
mandatory period of supervision of six months. Speaking during the Stage 1 debate, the
Cabinet Secretary for Justice said,

“our view is that the necessary period of control over a prisoner who has served close to
four years is likely to be similar to that of a prisoner leaving after, say, 10 years in custody”

We question whether a period of six months will be adequate to reintegrate all long term
prisoners back into the community, regardless of how long a sentence they have served.
This concern is particularly pertinent to those long term prisoners who the Parole Board
has deemed too risky for earlier release or those who have not sought parole. We would
therefore welcome further detail on the empirical basis for the proposed six month
period of supervision.

As we stated in one of our previous submissions, the Scottish Prison Service must be
adequately resourced to provide sufficient rehabilitation services to allow prisoners to
reduce their risk of reoffending and harm. Where such services are not available (or are
insufficient to meet the demand), continued detention may become arbitrary and in breach
of Article 5 of the European Convention on Human Rights. Witnesses giving evidence
during Stage 1 of the Bill raised concerns that there is currently insufficient provision of
such courses to meet demand.

We note that the estimated costs of ending the current system of automatic early release
for long term prisoners will rise from £4.545m in 2019/2020 to £7.253m in 2020/21 and
£16.724m in 2030/31. In an era of financial austerity and constrained public finances,
it is not clear how the Scottish Government will fund these extra costs. For
instance, will other areas of the criminal justice portfolio be cut?

By way of comparison, the Scottish Government’s budget for community justice in 2015/16
is £31.8m and the budget for the Scottish Prison Service £390m. In continuing to prioritise
resources for custody over community-based responses to offending, it is not clear how
the Scottish Government will realise its aim of reducing Scotland’s prison population.

Howard League Scotland’s previous submissions on these proposals are available here:
http://www.scottish.parliament.uk/S4 JusticeCommittee/Inquiries/AER7. Howard League
for Penal Reform in_Scotland.pdf

http://www.scottish.parliament.uk/S4 JusticeCommittee/Inquiries/P15. Howard League S

cotland.pdf

Howard League Scotland
20 May 2015
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