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This subject profile provides a brief introduction to the European Union’s legislative process. It
looks at the different forms of legislation available to the EU and the way in which that legislation
is agreed at EU level.
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EU LEGISLATIVE PROCESS
WHY DOES EU LEGISLATION MATTER?
Legislation agreed at European Union level by the member states is significant because each
member state is responsible for ensuring that the agreed legislation is transposed into domestic
legislation and is then fully implemented and enforced. Failure to adequately comply with
European legislation can lead to the European Commission taking action against an offending
member state which might ultimately lead to prosecution in the European Court of Justice
(ECJ). A finding of guilt at the ECJ would result in the member state being fined.
Although it is the United Kingdom which is the member state, under the devolution settlement
the Scottish Government is responsible for implementing EU obligations in Scotland which
relate to devolved matters. Thus, the Scottish Government and the Scottish Parliament can
implement EU obligations in Scotland in a way which best suits Scottish needs. However,
failure on Scotland’s part to ensure its EU obligations are met would result in the United
Kingdom Government (as the member state) being prosecuted by the European Commission at
the ECJ. Any fine paid by the United Kingdom Government, as a result of Scotland’s failure to
implement EU obligations, would be reclaimed from the Scottish Assigned Budget1.

FORMS OF EU LEGISLATION
There are five types or forms of EU legislation (Article 288 of the Treaty on the Functioning of
the European Union):


Regulations – these are binding and directly applicable in all Member States



Directives – these are binding as to the result to be achieved but leave Member States to
decide on the method of achieving that result. The method is decided by member states
when they transpose the Directive into their own domestic legislation.



Decisions – these are binding upon those to whom they are addressed



Recommendations – these have no binding force



Opinions – these have no binding force

EU DECISION-MAKING PROCEDURES
Following the introduction of the Treaty of Lisbon, the EU treaties provide for two main decisionmaking procedures for agreeing legislation:


The ordinary legislative procedure (formerly known as co-decision)



The special legislative procedure

1

The Scottish Assigned Budget is a grant authorised by Westminster and funded by HM Treasury. It was formally
known as the Scottish Block Grant.
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This paper focuses on the ordinary legislative procedure as this is the most common process
used for agreeing EU legislation. Where the special legislative procedure applies it generally
allows the Council of the European Union to adopt legislation alone or (more rarely) the
European Parliament alone rather than by the two institutions agreeing it jointly as happens
under the ordinary legislative procedure.

THE ORDINARY LEGISLATIVE PROCEDURE
The ordinary legislative procedure is the main legislative procedure for the European Union. It
is used to agree legislation in most areas of Union competence. Formerly known as codecision, it was introduced by the Maastricht Treaty in 1992 and requires both the European
Parliament and the European Council to agree on a Commission proposal, including agreement
on any amendments, before it can become law.
The European Commission has produced a detailed list of the areas of EU competence where
legislation is developed using the ordinary legislative procedure and the competencies where
the special legislative procedure is used. This list is available at:
http://ec.europa.eu/codecision/docs/legal_bases_en.pdf. In total there are 83 areas of
competence where the ordinary legislative procedure now applies.

HOW THE ORDINARY LEGISLATIVE PROCEDURE OPERATES
Commission Proposals
The European Commission is the only EU institution which has the right to initiate legislation.
Consequently, it is responsible for drafting appropriate legislative proposals. Ahead of adopting
formal proposals, the Commission will consult with relevant interest groups.
Following this initial consultation the Commission will usually publish a Green Paper or a White
Paper. A Green Paper is essentially the Commission putting down some broad policy thinking
in a particular area and asking for comments from interested parties. A White Paper will contain
more detailed policy proposals from the Commission. The consultation periods that follow the
publication of Green and White Papers (particularly a Green Paper consultation) are the most
opportune moments for bodies or organisations such as the Scottish Parliament or the Scottish
Government, to influence Commission thinking ahead of the drafting of the Commission’s formal
proposals. Once the Commission has undertaken consultation it will draft formal proposals
which will begin making their way through the European legislative process.
The Commission’s draft legislative proposal is submitted to both the European Parliament and
to the Council and also to all 27 Member State Parliaments and where appropriate the
Committee of the Regions and the Economic and Social Committee.
Under the Treaty of Lisbon, Member State Parliaments have the opportunity to object to a
legislative proposal if in its view it breaches the principle of subsidiarity 2. Full details of this
provision in the Treaty is provided in SPICe Briefing 08/21 The Subsidiarity Protocol in the
Treaty of Lisbon
2

“The Committee of the Regions suggests that subsidiarity is intended to ensure that decisions are taken as
closely as possible to the citizen and that constant checks are made as to whether action at Community level is
justified in the light of the possibilities available within Member States. Specifically, it is the principle whereby the
Union does not take action (except in the areas which fall within its exclusive competence) unless it is more
effective than action taken by Member States.”
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Opinions of the Committee of the Regions and the Economic and Social
Committee
The Treaty on the Functioning of the European Union provides that both the Committee of the
Regions (Article 307) and the Economic and Social Committee (Article 304) should be consulted
by the European Parliament, the Council or the Commission where the Treaties provide and
where the institutions feel it is appropriate. This includes during the development and
agreement of EU legislation. The Committee of the Regions and the Economic and Social
Committee submit their views in the form of opinions.
Once the Commission’s legislative proposal has been finalised it is then up to the European
Parliament and the Council of the European Union to take the proposal forward. Article 294 of
the Treaty on the Functioning of the European Union (TFEU) describes how the Ordinary
Legislative Procedure (OLP) applies; a description of the procedure is provided below. A flow
chart detailing how the OLP works is also attached.

The European Parliament’s First Reading
The European Parliament is asked to consider the European Commission’s legislative proposal
first. It does this by delivering a position on the Commission’s proposals. This position is
usually developed by a Rapporteur and is considered by the relevant parliamentary committee.
At this stage the Committee will also discuss any amendments which have been proposed to
the Commission’s proposal. Amendments can be tabled by any MEP.
Following discussion at Committee level, the proposal will then be considered in plenary session
by the whole parliament. The Parliament will be invited to agree any proposed amendments
and then consequently a position on the Commission’s proposal. Adoption of any amendments
and of the Commission’s proposal as amended requires only a simple majority. It is possible
(and legitimate) for the Parliament to agree the Commission’s proposal un-amended though this
is unlikely for substantive pieces of legislation.
Once the Parliament has delivered its position on the Commission’s proposal, the Commission
may alter its legislative proposal allowing it to incorporate the European Parliament
amendments which it feels would improve the legislation. This revised proposal is sent to the
European Council along with the European Parliament’s opinion.
There is no time limit on the first phase of the legislative process though on average it can last
around eight months. (European Commission 2010)

The Council of the European Union’s First Reading
The Council of the European Union (the Council) will consider the European Commission’s
amended legislative proposal. This consideration usually takes place in working groups with
decisions then taken at sectoral Council meetings. At this stage in the process there are three
possible scenarios:


The Council accepts without alteration the Commission’s proposal, which the European
Parliament has not amended, and the act can be adopted;



The Council accepts all the European Parliament’s amendments which the Commission
has incorporated into its amended proposal, and the act can be adopted;

In all other cases, the Council adopts a common position
5

The Council’s common position would set out its views on the Commission’s proposal and views
on proposed European Parliament amendments. If the Council decides to adopt a common
position it can take on average 15 months to agree although for some more complex dossiers it
can take longer. (European Commission 2010)
Once the Council has agreed its common position, the European Commission prepares a
communication in which it sets out its views on the Council’s common position and the Council’s
reaction to the European Parliament’s amendments. The Commission document along with the
Council’s common position is forwarded to the European Parliament.

The European Parliament’s Second Reading
When the European Parliament receives the Council’s common position it has three months to
take the legislation forward. Failure to meet the three month deadline allows the Council to
adopt the legislation based on their common position. The process involved in the Parliament’s
second reading is largely similar to the first reading. One notable difference however, is that the
Parliament’s focus is on the Council’s common position as opposed to the Commission’s
proposal which had been the focus during the first reading.
In terms of possible amendments to the Council’s common position, they should include
amendments proposed at the first reading but not accepted by the Council or should relate to a
section of the common position which is substantially different from the Commission’s original
proposal.
Any amendments are considered by the Parliamentary Committee responsible and require a
simple majority vote to be passed. The Parliament then meets in plenary session to agree its
position on the amendments agreed at Committee and to vote on any further amendments
which are tabled (further amendments must be tabled by political groups or by a minimum of 40
Members).
Following the Parliament’s second consideration of the proposal it will either have been:


Passed – if the Parliament approves the Council’s common position by an absolute
majority (369 votes) or fails to take a decision within the three month time limit.



Rejected – if the Parliament rejects the common position by an absolute majority. This
would result in the proposal not being adopted and the procedure ending.



Amended – if the Parliament chooses to adopt the common position with amendments by
an absolute majority. If this happens the text is forwarded to the European Council for
further consideration and to the European Commission to provide an opinion.

If the European Parliament suggests amendments to the European Council’s common position,
the European Commission is required to provide an opinion for the European Council on those
amendments. This opinion is considered by the European Council at their second reading.

The European Council’s Second Reading
The European Council is allowed three months (which can be extended to four months) to
consider the European Parliament’s amendments to their common position. If they wish to
approve the amendments they can do so by a qualified majority if the European Commission
has provided a positive opinion on the amended common position or, if the European
Commission has delivered a negative opinion, unanimously. Failure to reach a decision within
the allocated timeframe means the legislation falls.
6

If the Council approves the amended common position the proposal will be deemed to have
been adopted. If on the other hand the Council rejects some of the Parliament’s proposed
amendments to the common position, the Presidents of the European Council and the
European Parliament will convene a conciliation committee.

The Conciliation Committee
A Conciliation Committee must be convened within six weeks of the Council’s formal decision to
reject the Parliament’s amendments. The Conciliation Committee is made up of an equal
number of representatives of the European Parliament and the European Council and is chaired
by the European Commission. The aim of the Committee is to jointly agree finalised legislation.

The Conciliation Procedure - (Article 294 (10-12) TFEU)
Composition: the Conciliation Committee brings together members of the Council or their
representatives and an equal number of representatives of the European Parliament, as well
as the Commissioner responsible.
Modus operandi: in most cases, negotiations are conducted during informal trialogues
involving small teams of negotiators for each institution, with the Commission playing a
mediating role. The participants in these trialogues report to their respective delegations. The
compromise (“joint text”) resulting from the informal trialogues, which often takes the form of
a “package”, is submitted to the delegations for approval.
Decision-making: each delegation to the Conciliation Committee must approve the joint text
in accordance with its own rules: qualified majority for the Council’s delegation (unanimity in
cases where the Treaty specifies an exception to the qualified majority rule) and simple
majority for the European Parliament’s delegation.
The Commission’s role: Given that it is the originator of the legislative proposal and can
attend meetings of the delegations of both the EP and the Council, the Commission plays a
mediating role and frequently proposes compromises. Its main aim is to reconcile the
positions of the two co-legislators while defending, as far as possible, the general interest
and the requirements of the Treaty in line with its proposal. It is important to note that, at this
stage of the procedure, the Commission can no longer prevent the Council from acting by a
qualified majority without its agreement.
Elements for negotiation: negotiations focus on all the amendments adopted by the
European Parliament at second reading on the basis of the Council's common position.
Time limits: the Treaty stipulates a time limit of six weeks (which may be extended by two
weeks) for approving a joint text. The first meeting of the Conciliation Committee signals the
start of that period.

If the conciliation procedure is successful then the European Parliament (by a majority of the
votes cast with no amendments allowed) and the European Council (by a qualified majority)
must adopt the jointly agreed text. This must be done within six weeks of the conciliation
process starting.
7

If the Parliament and the Council cannot agree the text within the stipulated timeframe the
legislation is not adopted and the proposal falls.
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Ordinary Legislative Procedure (http://ec.europa.eu/codecision/stepbystep/diagram_en.htm)
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Scottish Parliament Information Centre (SPICe) Briefings are compiled for the benefit of the
Members of the Parliament and their personal staff. Authors are available to discuss the
contents of these papers with MSPs and their staff who should contact Iain McIver on extension
85294 or email iain.mciver@scottish.parliament.uk. Members of the public or external
organisations may comment on this briefing by emailing us at SPICe@scottish.parliament.uk.
However, researchers are unable to enter into personal discussion in relation to SPICe Briefing
Papers. If you have any general questions about the work of the Parliament you can email the
Parliament’s Public Information Service at sp.info@scottish.parliament.uk.

Every effort is made to ensure that the information contained in SPICe briefings is correct at the
time of publication. Readers should be aware however that briefings are not necessarily updated
or otherwise amended to reflect subsequent changes.

www.scottish.parliament.uk

12

